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2011 LEGISLATION ALERTS
This issue of In Brief focuses on some of the signifi cant changes made by the 2011 Oregon 
Legislature. Bills are listed by area of law. Some bills pertain to more than one practice area, 
so practitioners are encouraged to look through all the sections.

The new legislation takes eff ect January 1, 2012, unless otherwise noted.

RESOURCES

The 2011 Oregon Revised Statutes are available for purchase from the Legislative Counsel 
office. To order, visit www.lc.state.or.us or call 503-986-1243.

To view legislation online, visit www.leg.state.or.us. 

The 2011 Oregon Legislation Highlights, published by the Oregon State Bar, is a 
comprehensive discussion of the new legislation. It can be purchased from the OSB for 
$25, plus $7 shipping. Visit the online bookstore, www.osbar.org, or contact the OSB CLE 
Order Desk at 503-431-6413.

PLF Assessment Remains

at $3,500 for 2012

On October 13, 2011, the Oregon State Bar 
Board of Governors approved the 2012 PLF 
assessment, which will remain at $3,500.

As in prior years, the actuaries predict that 
a $3,500 assessment in 2012 will provide 
sufficient income during the year to cover 
the costs of claims and operating expenses. 
The cost-of-claims figure is based on 
predictions of the number of cases and the 
projected cost of those cases. 

If you have any questions about the PLF’s 
basic assessment for 2012, please call 
Jeff Crawford or Emilee Preble at the PLF at 
(503) 639-6911 or 1-800-452-1639.

2012 Excess Coverage

Are you considering additional 
malpractice coverage? PLF excess 
coverage remains very affordable, and 
limits are available up to $10 million 
in total coverage. Applications for 
2012 are available on the PLF Web site 
(www.osbplf.org), or call the PLF at 
503-639-6911 or 1-800-452-1639 for 
more information.

Changes to PLF 

Claims Made Plan

For a discussion of the changes made to 
the 2012 PLF Claims Made Plan, see the 
article that begins on the next page. 
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CHANGES TO PLF CLAIMS MADE PLAN

The PLF Board of Directors and the OSB Board of Gov-
ernors approved changes to the 2012 PLF Claims Made Plan 
in three areas.)

Deletions are noted by strikethrough. Additions are noted 
by bold and underlined. Comments are italicized.

Losses Involving the Administrative 

Aspects of Law Practice

PLF coverage is intended to cover professional ser-
vices performed by Oregon lawyers. However, the PLF 
has had claims involving the administrative aspects of run-
ning a law fi rm. The claims raise a number of potential is-
sues, including the defi nitions of “Covered Activity” and 
“Damages” and what coverage, if any, is appropriate for 
these types of claims. The Plan revisions are aimed at two 
problem areas: when lawyers are defrauded by common 
scams and instances in which law fi rm staff embezzle or 
otherwise misuse trust account monies. The changes are de-
signed to make clear that such losses are not covered by the 
PLF Coverage Plan.

Changes were made to the explanation of “professional 
services” in the Comments to Section III – What Is a Covered 
Activity and the language of Exclusion 16 and its Comments.

Changes to Comments to Section III:

Professional Services. To qualify for coverage under 
Section III.1 and III.2b, the act, error or omission causing 
YOUR liability must be committed “in rendering profession-
al services in YOUR capacity as an attorney, or in failing to 
render professional services that should have been rendered 
in YOUR capacity as an attorney.”  This language limits cov-
erage to those activities commonly regarded as the rendering 
of professional services as a lawyer. This language, in ad-
dition to limiting coverage to YOUR conduct as a lawyer, is 
expressly intended to limit the defi nition of COVERED AC-
TIVITY so that it does not include YOUR conduct in carrying 
out the commercial or administrative aspects of law prac-
tice. Examples of commercial or administrative activities 
could include: such as collecting fees or costs; guaranteeing 
that the client will pay third parties (e.g., court reporters, ex-
perts or other vendors) for services provided; or  depositing, 
endorsing or otherwise transferring negotiable instruments; 
depositing or withdrawing monies or instruments into or 
from trust accounts; or activities as a trustee that require 
no specialized legal skill or training, such as paying bills 
on time or not incurring unnecessary expenses. The fore-
going list of commercial or administrative activities is not 

exclusive, but rather is illustrative of the kinds of activities 
that are regarded as part of the commercial aspect of law 
(not covered), as opposed to the rendering of professional 
services (covered).

Example.  A client purports to hire the Covered Party 
and provides the Covered Party with a cashier’s check, 
which the Covered Party deposits into her fi rm’s client trust 
account.  The Covered Party, on the client’s instructions, 
wire-transfers some of the proceeds of the cashier’s check 
to a third party.  The cashier’s check later turns out to be 
forged and the funds transferred out of the trust account 
belonged to other clients.  The Covered Party is later sued 
by a third party such as a bank or other client arising out of 
the improper transfer of funds.  The Covered Party’s con-
duct is not covered under her PLF Plan.  Placing, holding 
or disbursing funds in lawyer trust accounts are not con-
sidered professional services for purposes of the PLF Plan.

Changes to Exclusion 16:

[GENERAL TORTIOUS CONDUCT EXCLUSIONS]

16. This Plan does not apply to any CLAIM against any 
COVERED PARTY for:

a. Bodily injury, sickness, disease, or death of any 
person;

b. Injury to, loss of, loss of use of, or destruction of any 
real, personal, or intangible property or loss of use thereof; or

c. Mental anguish or emotional distress in connection 
with any CLAIM described under Subsections a or b.

This exclusion does not apply to any CLAIM made under 
ORS 419B.010 if the CLAIM arose from an otherwise Cov-
ered Activity.

Changes to Comments to Exclusion 16:

Subsection b of this exclusion is intended to encompass 
a broad defi nition of property.  For these purposes, prop-
erty includes real, personal, and intangible property (e.g., 
electronic data, fi nancial instruments, money, etc.) held by 
an attorney.  However, Subsection b is not intended to apply 
to the extent the loss or damage of property materially and 
adversely affects an attorney’s performance of professional 
services, in which event the consequential damages resulting 
from the loss or damage to property would be covered.  For 
the purposes of this Comment, “consequential damages” 
means the extent to which the attorney’s professional services 
are adversely affected by the property loss or damage.
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Loss or Breach of Confi dential Data

The risk associated with the loss, compromise, or 
breach of confidential or private information held by at-
torneys is a growing threat because much of this infor-
mation is held or communicated in electronic form. The 
PLF Coverage Plan has been modified to include a new 
exclusion, Exclusion 22, to address this issue. The new 
exclusion is consistent with coverage exclusions in other 
malpractice insurance policies. Liability carriers all over 
the country are attempting to address the growing risk, 
and various stand-alone policies are available commer-
cially. The PLF is in discussions with reinsurers to ex-
plore the feasibility of offering such coverage as part of 
the PLF’s Excess Program or in some other manner.

New Exclusion 22 and Comments:

[CONFIDENTIAL OR PRIVATE DATA 
EXCLUSION]

22.  This Plan does not apply to any CLAIM arising 
out of or related to the loss, compromise or breach of or 
access to confi dential or private information or data.  If 
the PLF agrees to defend a SUIT that includes a CLAIM 
that falls within this exclusion, the PLF will not pay any 
CLAIMS EXPENSE relating to such CLAIM.

COMMENTS

 There is a growing body of law directed at protect-
ing confi dential or private information from disclosure.  
The protected information or data may involve personal in-
formation such as credit card information, social security 
numbers, drivers licenses, or fi nancial or medical informa-
tion.  They may also involve business-related information 
such as trade secrets or intellectual property. Examples 
of loss, compromise, breach or access include but are not 
limited to electronically stored information or data being 
inadvertently disclosed or released by a Covered Party; be-
ing compromised by the theft, loss or misplacement of a 
computer containing the data; being stolen or intentionally 
damaged; or being improperly accessed by a Covered Party 
or someone acting on his or her behalf.  However, such 
information or data need not be in electronic format, and 
a data breach caused through, for example, the improper 
safeguarding or disposal of paper records would also fall 
within this exclusion.     

 There may be many different costs incurred to 
respond to a data breach, including but not limited to no-
tifi cation costs, credit monitoring costs, forensic investiga-

tions, computer reprogramming, call center support and/or 
public relations.  The PLF will not pay for any such costs, 
even if the PLF is otherwise providing a defense.  

Exception to the Relation Back Rule

The third change to the PLF Coverage Plan is intended to 
clarify Section IV.1.b(2). That subsection addresses a prob-
lem that can arise when claims are related and only one limit 
is available. Sometimes a claim can relate back to a claim 
that was made before a covered party began participating in 
PLF coverage. This subsection of the Plan is intended to pro-
tect the attorney by allowing for coverage when this happens. 
Without this exception, the covered party would have no PLF 
coverage for the claim. 

The intent of the subsection is to allow PLF coverage if 
there is no other coverage available, but not to create an addi-
tion coverage limit. As the Comment notes, there would still 
be only one limit available for the related claims. The change 
removes the double negative and replaces it with an affi rma-
tive statement, better aligning the PLF’s intent with the Plan 
language and Comment.

Changes to Section IV.1.b(2):

Two or more CLAIMS that are SAME OR RELATED 
CLAIMS, whenever made, will all be deemed to have been 
fi rst made at the time the earliest such CLAIM was fi rst made.  
However, this provision will not apply to YOU if YOU have 
no other coverage from any source applicable to the CLAIM 
(or that would have been applicable but for exhaustion of lim-
its under that coverage. This provision will apply to YOU 
only if YOU have coverage from any source applicable to 
the earliest such SAME OR RELATED CLAIM (whether 
or not the available limits of liability of such prior policy 
or plan are suffi cient to pay any liability or CLAIM).

If you have questions or comments about the changes for 
2012 or other coverage matters, please contact Jeff Crawford 
or Emilee Preble, 503-639-6911. 

 JEFF CRAWFORD

 PLF DIRECTOR OF ADMINISTRATION AND UNDERWRITING

CHANGES TO PLF CLAIMS MADE PLAN  continued
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Oregon; (2) permitting the Secretary of State to waive the 
fi ve-year limitation on reinstatement of administratively 
dissolved or inactivated entities in certain circumstances; 
(3) modifying the requirements for a foreign entity to 
qualify to transact business in Oregon by requiring its 
application for authority include the registry number of the 
business entity in its state of organization, and eliminating 
the need for a certifi cate of good standing from a foreign 
corporation’s state of organization in certain cases; 
(4) permitting dissolved business, cooperative, and 
nonprofi t corporations to adopt a plan of merger in the 
course of winding up; and (5) revising the information 
required in annual reports for certain entities and the 
procedures for changing information that is required or 
permitted in an annual report.  

Provisions in the bill affect business corporations 
(ORS chapter 60, bill sections 1 through 5), cooperative 
corporations (ORS chapter 62, bill sections 6, 7, and 8), 
limited liability companies (ORS chapter 63, bill sections 
9 through 12), nonprofi t corporations (ORS chapter 65, 
bill sections 13 through 16), partnerships including limited 
liability partnerships (ORS chapter 67, bill sections 
17 through 20), limited partnerships (ORS chapter 70, bill 
sections 21 through 24), business trusts (ORS 128.560 to 
128.600, bill sections 25 and 26), and district improvement 
corporations (bill section 27, amending ORS 554.307).  

The bill also makes changes to Oregon’s assumed 
business name statutes in ORS chapter 648 by adopting a 
defi nition of the “Registrant” of an assumed business name 
(bill section 28); making it clear that either the registrant 
or its authorized representative may execute an amendment 
to an assumed business name registration (bill section 29);
and allowing reinstatement of an administratively cancelled 
assumed business name within fi ve years of the date the 
name is cancelled (bill section 31).  

Effective date: May 27, 2011.

 The changes to the business organization statutes 
and the assumed business name statutes are effective 
January 1, 2012.

BUSINESS ORGANIZATIONS

INDEMNIFICATION OF CORPORATE DIRECTORS

ORS 60.391, 60.397, 62.464, 62.468, 
65.391, 65.397

2011 OR LAWS CH 227 (HB 2681)

HB 2681 prohibits business corporations (ORS chapter 
60), cooperative corporations (ORS chapter 62), and nonprofi t 
corporations (ORS chapter 65) that provide indemnifi cation 
to directors pursuant to their articles of incorporation or 
bylaws from amending those articles or bylaws to eliminate 
or impair a director’s rights to indemnifi cation after the act 
or omission occurs that results in a proceeding against the 
director (sections 1, 3, and 5). Similarly, the bill prohibits such 
corporations from amending their articles of incorporation 
or bylaws to eliminate or impair a director’s right to advance 
payment of expenses in defending such a proceeding, and 
from rescinding a resolution providing for advance payment 
of expenses, after the act or omission occurs that results in 
the proceeding against the director (sections 2, 4, and 6).  

A corporation can avoid these prohibitions if it has 
adopted in its articles of incorporation, bylaws, or a 
resolution authorizing advance payment of expenses, 
before an act or omission occurs, a provision that explicitly 
authorizes eliminating or impairing a director’s rights to 
indemnifi cation or to advance payment of expenses after 
the act or omission occurs that results in the proceeding 
against the director. 

Effective date: June 2, 2011.

The provisions apply to claims for indemnifi cation or 
payment in connection with proceedings that occur on or 
after June 2, 2011.

BUSINESS ORGANIZATION STATUTES

ORS CH 60, 62, 63, 65, 67, 70;
ORS 128.560 – 128.600; ORS 554.307; 

ORS CH 648
2011 OR LAWS CH 147 (HB 2254)

HB 2254 makes changes to business organization 
statutes in fi ve areas: (1) eliminating the requirement that 
an Oregon business corporation, cooperative corporation, 
limited liability company, partnership, or limited partnership 
converting into a foreign business entity apply to qualify 
to transact business as a foreign entity in Oregon if the 
converted entity does not intend to continue operating in 

BUSINESS LAW
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CONTRACTS

CHOICE OF LAW IN CONTRACTS

ORS 81.100 – 81.135
2011 OR LAWS CH 129 (HB 3558)

ORS 81.100 to 81.135 contain statutory choice of law 
rules for Oregon contracts.  ORS 81.102 excepts from 
those rules a contract in which one of the parties is a 
fi nancial institution. HB 3558 limits that fi nancial institution 
exception to ORS 81.105, which applies Oregon law to 
(1) contracts for services to be rendered in Oregon or goods 
delivered in Oregon if the State or one of its subdivisions is 
a party to the contract, (2) contracts for construction work to 
be performed primarily in Oregon, (3) contracts for services 
to be rendered in Oregon primarily by a resident of Oregon, 
and (4) consumer contracts if the consumer is a resident of 
Oregon at the time of contracting and the consumer’s assent 
is obtained in Oregon or the consumer is induced to enter into 
the contract by an advertisement in Oregon.  

Effective date: May 19, 2011.

The bill applies to existing as well as new contracts, 
except in any civil proceeding or arbitration arising out of 
a contract that commenced prior to May 19, 2011.  

UNLAWFUL TRADE PRACTICES

FREE OFFERS TO CONSUMERS

ORS 646.605 – 646.652
2011 OR LAWS CH 502 (SB 292)

See Commercial/Consumer/Landlord-Tenant Law. 

AUTOMATIC RENEWALS / CONTINUOUS 
SERVICE ARRANGEMENTS

ORS 646.605 – 646.652
2011 OR LAWS CH 509 (SB 487)

See Commercial/Consumer/Landlord-Tenant Law. 

LANDSCAPE CONTRACTORS

COVERAGE FOR LANDSCAPE CONTRACTORS’ 
EMPLOYEES

ORS 671.525, 671.565, 671.610
2011 OR LAWS CH 283 (HB 2157)

See Workers’ Compensation.

MOTOR VEHICLES; AUTO DEALERS

INDEMNITY CLAUSES IN MOTOR CARRIER 
TRANSPORTATION CONTRACTS

ORS 671.690
2011 OR LAWS CH 159 (SB 259)

SB 259 voids a provision in a motor carrier 
transportation contract that requires one party to indemnify 
or hold harmless the other party against liability for 
death, personal injury, or property damage arising from 
the negligence or intentional acts of the party to be 
indemnifi ed.  The bill states that it does not apply to a 
provision that requires a party to indemnify the other party 
for liability arising out of the “fault” of the indemnifying 
party or its agents, representatives, and subcontractors.  

The defi nition of a “motor carrier transportation 
contract” includes not only agreements for transportation 
of personal property for hire, but also agreements for 
packing and loading services and for services “incidental” 
to those activities, including storage of personal property. 

Effective date: May 27, 2011.

The bill applies to motor carrier transportation 
contracts entered into on or after the effective date.

COMMERCIAL MOTOR VEHICLES

ORS CH 801 – 826
2011 OR LAWS CH 470 (HB 2138)

HB 2138 makes changes to the Vehicle Code 
(ORS chapters 801 through 826).  Section 2 amends
ORS 807.100 to require proof of medical qualifi cation 
in a form approved by ODOT (Department) to be in the 
possession of a holder of a commercial driver license at 
all times when operating a commercial motor vehicle.  
The Department may refuse to grant or renew, or may 
cancel, a commercial driver license or permit if the driver 
does not submit the proof of medical qualifi cation to the 
Department.  These revised provisions are intended to 
coordinate with federal requirements.  

Sections 3 and 4 of the bill amend ORS 809.407 and 
809.413(6), respectively, to modify penalties related to 
certain offenses by holders of commercial driver licenses.  
Section 5 of the bill amends ORS 809.415 to permit the 
Department to suspend a commercial driver license, or 
suspend the right to apply for a commercial driver license, 

BUSINESS LAW  continued
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for one year upon determining a holder or an applicant 
submitted false information to the Department. 

Effective date: January 1, 2012.

The amendments apply to commercial driver licenses 
and permits issued or renewed on or after January 30, 
2012.

MOTOR VEHICLE SALES ADVERTISING

OAR 137-020-0050; ORS 646.608
2011 OR LAWS CH 57 (HB 3579)

Section 1 of HB 3579 prohibits a person who is in 
the business of selling or leasing motor vehicles from 
advertising that the seller will value a trade-in (1) at a 
specifi c amount, (2) within a range of specifi ed amounts, 
(3) at a guaranteed minimum amount, or (4) “as a multiple 
of or an increase in trade-in allowance.”  This prohibition 
does not apply if the advertisement for a used vehicle 
references a value cited in a national motor vehicle price 
guide, and clearly and conspicuously discloses the name of 
the price guide and includes a statutory notice.  If the price 
guide has regional editions, the value cited should be from 
the relevant edition.  Section 2 of the bill makes a violation 
an unlawful practice under ORS 646.608.  

Effective date: January 1, 2012.

RESIDENTIAL LANDLORDS

NONJUDICIAL TRUST DEED FORECLOSURE

ORS 86.745, 86.755, 105.124
2011 OR LAWS CH 510 (SB 491)

See Real Property.

BUSINESS LAW  continued
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NEW CIVIL FILING FEES

VARIOUS ORS
2011 OR LAWS CH 595 (HB 2710)

HB 2710 changes a large number of filing fees for a 
wide variety of case types. The bill creates a “standard 
filing fee” of $240 that applies to all complaints and other 
documents initiating an action, as well as to all answers 
or first appearances, for any case where another more 
specific filing fee amount is not specified in law. Section 
8 of the bill includes a list of some of the case types to 
which the standard filing fee applies. The bill eliminates 
some specific filing fees for certain types of actions, such 
as Habeas Corpus, post-conviction relief, and arbitration-
related proceedings, which will now use the standard 
filing fee. 

The bill likewise creates a “domestic relations fi ling 
fee” of $260 that applies in most domestic relations 
proceedings, as well as a “simple proceedings fi ling fee” 
of $105 that applies for proceedings such as name changes 
and guardianships. 

In tort and contract actions, the bill creates a tiered 
system of filing fees that increase depending on the value 
of the case. This starts with a $150 filing fee for actions 
valued at $10,000 or less and increases to $1,005 for cases 
valued at over $10 million. A similar filing fee structure is 
used in probate and in protective proceedings, with filing 
fees ranging from $240 to $1,005. 

In addition to altering the specifi c fi ling fees in small 
claims cases, the bill increases the jurisdictional limit of 
small claims courts from $7,500 to $10,000. 

Effective date: October 1, 2011.

All changes to fi ling fees themselves took effect on 
October 1, 2011. The bill also extended the surcharges 
applied to civil fi ling fees that were imposed as part of 
HB 2287 (2009) to October 1, 2011. 

DECLARATORY JUDGMENT FEE, BAR CONTACT 
INFORMATION

 ORS 18.075, 21.110, 21.125, 105.113, 
ORCP 7(C)

2011 OR LAWS CH 398 (HB 2667)

HB 2667 establishes a fi ling fee for declaratory 
judgments at $117. The bill also makes changes both to 
ORCP 7(c) and to statute to update the contact information 

that is used for the Oregon State Bar on several statutory 
forms that are provided to individuals seeking legal 
assistance. 

Effective date: June 17, 2011.

JUSTICE AND MUNICIPAL COURTS

ORS 138.060
2011 OR LAWS CH 379 (HB 3068)

Under current law, the Oregon Court of Appeals may 
take appeals only from circuit courts. HB 3068 permits the 
Court of Appeals to take appeals from municipal courts and 
from justice courts as well, provided that the courts from 
which it takes the appeals are courts of record. 

Effective date: June 16, 2011.

NEW FINES FOR VIOLATIONS

2011 OR LAWS CH 597 (HB 2712)

See Criminal Law.

CONFIDENTIAL INFORMATION IN 
PROTECTIVE PROCEEDINGS

ORS 125.012; UTCR 9.410, 
UTCR FORM 9.410.1

2011 OR LAWS CH 229 (HB 2683) 

HB 2683 permits the court to disclose confi dential 
information about persons in protective proceeding cases 
under certain circumstances. The bill creates a defi nition of 
“party,” which was previously absent from ORS 125.012. 
The bill defi nes a party as (1) the subject of a petition for 
a protective order, (2) a fi duciary for a protected person, 
(3) an objector in the case, (4) the court visitor, or (5) any 
other person who has fi led a petition or motion in the case.

New UTCR 9.410 and UTCR Form 9.410.1 provide 
for entry of a protective order regarding disclosure of the 
confi dential information.

Effective date: June 2, 2011.

CIVIL PROCEDURE / JUDICIAL ADMINISTRATION
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OREGON RULES OF CIVIL PROCEDURE

ORCP 9 is amended at section D to make clear that a 
party’s ORCP 54 E offer of compromise is not to be fi led 
with the court until after the case has been adjudicated on 
the merits. The purpose of the amendment is to reverse 
the result in Wilmouth v. Ann Sacks Tile and Stone, 
224 Or App 315, 197 P3d 567 (2008), rev den 346 Or 185, 
206 P3d 1059 (2009). See the amendments to ORCP 54, 
supra.

ORCP 21 is amended at section A to delete a 
reference to Rule 54. Rule 54 B(3) continues to require 
the courts to give notice of dismissal, at least annually, 
of inactive cases unless good cause is shown why the 
case should be continued.

ORCP 36 is amended at subsection B(2).  If an 
insurance company has advised its insured that coverage is 
denied or that a reservation of rights exists, that information 
is not currently required to be made available to a plaintiff.  
The Council’s addition of subparagraph (ii) of Rule 36 
B(a) requires that denials of coverage and reservations of 
rights be disclosed, but does not require production of the 
insurance company’s letter denying coverage or specifying 
the reservation of rights. 

ORCP 38 is amended by deleting the existing 
section C and replacing the procedures for obtaining a 
subpoena to be issued and served in Oregon for a case that 
is pending in another state. The amended language makes 
the issuance of the Oregon subpoena a ministerial act to be 
performed by the clerk of the court.  

ORCP 43 has been amended to make clear that 
“Electronically Stored Information” (ESI) is discoverable. 
The amendment also creates a new subsection E that 
creates procedures for the parties to agree on the form and 
manner in which ESI is produced without undue costs or 
procedural burdens.

ORCP 54 has been amended at sections A and E.  The 
amendments made several changes to the rule, including 
a revision to the timing of an offer of judgment under 
54 E from at least ten days prior to trial with three days 
for acceptance to 14 days prior to trial with seven days 
for acceptance.  The amendments to section 54 A allow a 
plaintiff to reduce the size of a lawsuit by dismissing one 
or more defendants; the rule previously authorized only 
dismissal of the whole case.  Finally, the revised section A 
requires that the parties submit a judgment of dismissal to 
the court if they agree to dismiss the case. 

ORCP 69, pertaining to judgments by default, has 
been completely rewritten.  Rule 69 is reorganized and 
now allows judicial staff to prepare a simple checklist (see 
section C) to confi rm whether a motion for an order of 
default is proper.  The amended language also makes clear 
that the entry of a judgment by default is a separate step 
(see section D).  The two steps were required under the 
existing rule and practice and, in appropriate cases, both 
steps can still be accomplished simultaneously.

ORCP 71 has been amended at subsection B(1) to 
make intrinsic fraud (as well as extrinsic fraud, which was 
previously allowed) a basis that the court can consider in 
determining whether, in the court’s discretion, to grant a 
party relief from a judgment.

CIVIL PROCEDURE / JUDICIAL ADMINISTRATION  continued



December 2011 www.osbplf.org – Page 10

UNLAWFUL TRADE PRACTICES

AUTOMATIC RENEWALS/CONTINUOUS SERVICE 
ARRANGEMENTS

ORS 646.605 – 646.652
2011 OR LAWS CH 509 (SB 487)

SB 487 prohibits offers of automatic renewal or 
continuous service that  (1) fail to present the offer terms in 
a clear and conspicuous manner; (2) charge the consumer’s 
credit or debit card or payment account without fi rst 
obtaining the consumer’s affi rmative consent; or (3) fail to 
provide an acknowledgment that includes the offer terms 
and information on how to cancel the arrangement. 

SB 487 requires that the offeror provide contact 
information in the acknowledgment to the consumer and 
provide notice of any material changes to an offer. The 
bill exempts certain entities and arrangements from the 
law, including utilities, insurance contracts, banks, service 
contract sellers, satellite service providers, and consumer 
fi nance companies regulated under ORS 725.

Finally, if an offeror sends goods under an automatic 
renewal or continuous service agreement without 
affi rmative consent from the consumer, SB 487 makes 
those goods an unconditional gift and the consumer has no 
obligation to return the goods to the offeror. 

Effective date: January 1, 2012.
The amendments apply to automatic renewals and 

continuous service agreements entered into on or after the 
effective date. 

FREE OFFERS TO CONSUMERS

ORS 646.605 – 646.652
2011 OR LAWS CH 502 (SB 292)

SB 292 covers “free offers,” defi ned as offers of goods 
and services without cost, or for a one-time incidental fee, 
to consumers that, if accepted, cause the consumers to incur 
fi nancial obligations for the goods or services received, 
for additional goods or services, or for enrollments in 
membership, subscription, or service contracts. The bill 
does not cover free goods or services that the consumer 
receives as result of the consumer’s entering an agreement 
for enrollment in a membership, service, or subscription 
contract that is not otherwise a free offer.

A person cannot make a free offer to a consumer or 
impose a fi nancial obligation on a consumer as a result of a 
free offer, unless the person provides clear and conspicuous 

information regarding the terms of the free offer (defi ned in 
the bill), which includes cancellation rights and procedures.

The bill does not apply to services subject to the 
Federal Communications Act of 1934 (telecommunication 
and related services).

Violation of this bill is a violation of the Unlawful 
Trade Practices Act (UTPA).

Effective date: January 1, 2012.

The amendments apply to free offers made on or after 
the effective date.

GIFT CARD REDEMPTION

ORS 646A.276
2011 OR LAWS CH 336 (SB 756)

SB 756 amends ORS 646A.276 to prohibit sale of gift 
cards that cannot be redeemed for cash when they have 
been used for at least one purchase and the balance falls 
below $5. Prohibition doesn’t apply to (1) cards given 
for less than full consideration to a person as a donation 
or promotion, (2) cards issued by telecom businesses, or 
(3) cards redeemed to an online account. Redemption may 
be obtained only from the provider of goods or services 
indicated on the card regardless of who sold the gift card.

Violation of the current statute and the statute as 
amended is a UTPA violation under ORS 646.608(1)(eee).

Effective date: January 1, 2012.

The amendments apply to gift cards sold on or after 
January 1, 2012. 

FORECLOSURES

NONJUDICIAL TRUST DEED FORECLOSURE 

ORS 86.745, 86.755, 105.124
2011 OR LAWS CH 510 (SB 491)

See Real Property.

SHORT SALES OPTION TO BORROWER

2011 OR LAWS CH 480 (HB 2916)

See Real Property.

COMMERCIAL / CONSUMER / LANDLORD-TENANT LAW
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AFFORDABLE HOUSING COVENANTS 

ORS 86.705, 86.755, 130.005, 456.280
2011 OR LAWS CH 712 (SB 519)

See Real Property.

FORCIBLE ENTRY AND DETAINER

WRIT OF EXECUTION EXTENSION

ORS 18.999, 105.161, 105.510
2011 OR LAWS CH 366 (HB 2694)

Prior to passage of HB 2694, if the sheriff failed to serve 
and enforce a writ of execution pursuant to a judgment of 
restitution from an FED action within 30 days following the 
issuance of the writ, it would expire and be unenforceable. 
HB 2694 grants the circuit courts authority to extend the 
writ after a showing of “good cause” by the sheriff. Good 
cause is not defi ned by the statute. The statute does not 
address the process by which the sheriff seeks an extension 
(i.e., ex parte, motion, or otherwise).

Effective date: January 1, 2012.

GARNISHMENTS

PERSONAL PROPERTY EXEMPTION

ORS 18.345, 18.845, 18.896

2011 OR LAWS CH 93 (SB 935)

SB 935 increases one of the personal property 
exemptions (tools, implements, etc., to carry on the debtor’s 
trade, occupation, or profession) from $3,000 to $5,000 for 
bankruptcy, garnishment, and execution purposes.

Effective date: May 19, 2011.

The amendments apply to executions issued on or after 
the effective date. 

WAGE GARNISHMENT EXEMPTION 

ORS 18.385, 18.845, 18.896
2011 OR LAWS CH 228 (HB 2682)

HB 2682 amends ORS 18.385, 18.845, and 18.896 by 
increasing the wage garnishment exemption amounts to be 
consistent with federal law.

Effective date: June 2, 2011.

EXEMPTION FROM WRITS OF EXECUTION AND 
GARNISHMENT OF IDENTIFICATION DOCUMENTS

ORS CH 18
2011 OR LAWS CH 195 (HB 2692)

HB 2692 creates new provisions and amends the 
following: ORS 18.618, 18.755, 18.792, 18.860, 18.862, 
18.875, 18.888, 18.924, 18.926, 18.930, and 18.936.

HB 2692 provides that identifi cation documents (e.g., 
a driver license, passport, birth certifi cate, or Social 
Security card) are not subject to a writ of garnishment nor 
shall they be levied upon and sold pursuant to a writ of 
execution. If a sheriff discovers identifi cation documents 
in a safe deposit box pursuant to a writ of execution, the 
sheriff shall take possession of the documents, but they 
may not be sold to satisfy the judgment. The bill does 
not deal with the procedure to obtain possession of the 
identifi cation documents after the sheriff takes possession. 
However, a writ of execution may direct the sheriff to 
deliver identifi cation documents to the judgment creditor if 
provided for in the judgment, (e.g., in a claim-and-delivery 
judgment).

Section 6 of HB 2692 amended ORS 18.862 to require 
writs of execution to include interest owing on a money 
award as of the date that the writ is issued.  The writ must 
also include the per diem interest accruing each day on the 
money award.

The fi nal section worthy of note for practitioners is 
Section 16, which provides that at any time before the 
sheriff’s sale of personal property, the judgment debtor 
may pay the full amount of a judgment plus the costs of 
sale. The caveat here is that the payment must be in “United 
States currency.” The wording appears to exclude all other 
forms of payment typically accepted by sheriffs.

Effective date: January 1, 2012.

ELECTRONICALLY DEPOSITED BENEFITS 

ORS CH 18
2011 OR LAWS CH 733 (SB 926)

SB 926 aligns state law with federal law, protecting two 
months’ worth of state and federal exempt benefi ts, and 
imports the additional provisions of the U.S. Department 
of Treasury rules into state law.  The current inconsistency 
in both type and scope of the protected benefi ts creates a 
dual-analysis that is diffi cult for banks to implement and 
confusing for bank account holders, who have a diffi cult 
time determining which benefi ts qualify for which 

COMMERCIAL / CONSUMER / LANDLORD-TENANT LAW  continued
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protection.  The bill amends current Oregon law to conform 
to the new federal rules and processes.

Effective date: August 5, 2011.

The amendments apply to garnishments issued on 
or after the operative date, which is 30 days after the 
effective date.

JUDGMENTS AND LIENS

AGRICULTURAL PRODUCE AND GRAIN 
PRODUCER LIENS

ORS 87.242
2011 OR LAWS CH 359 (HB 2253)

Section 1 of HB 2253 adds three new provisions to 
ORS 87.242 (non-possessory chattel liens) and conforms 
the related statutes to the amendments to ORS 87.242.

First, agricultural producers asserting a lien pursuant 
to ORS 87.705 must fi le a written notice of claim of 
lien with the Secretary of State not later than 45 days 
after the close of the furnishing of labor, services, or 
materials. Second, grain producers asserting a lien under 
ORS 87.755 must fi le a written notice of claim of lien with 
the Secretary of State not later than 180 days after the close 
of the furnishing of labor, services, or materials. HB 2253 
does not appear to change the law regarding perfection 
or extension of the agricultural or grain producer liens. 
Rather, the law merely adds another avenue for notice for 
purposes of extending the liens.

HB 2253’s signifi cance is that the notice of claim of 
lien must be in writing verifi ed by the “attestation under 
penalty of perjury,” rather than by “oath.” By removing 
the “oath” wording, HB 2253 eliminates the need for 
agricultural or grain producers to notarize the notices of 
claim of lien.

Effective date: January 1, 2012.

ASSIGNMENT OF JUDGMENT DOCUMENT

ORS 18.205
2011 OR LAWS CH 226 (HB 2677)

HB 2677 changes the requirement in ORS 18.205(1) 
that an assignment of judgment be signed by the judgment 
creditor or the judgment creditor’s attorney, and permits a 
judgment creditor’s agent to sign on behalf of the judgment 
creditor.   

Effective date: January 1, 2012.

OTHER CONSUMER 

PROTECTION MEASURES

DISHONORED CHECK FEE

ORS 30.701
2011 OR LAWS CH 449 (HB 2678)

HB 2678 amends ORS 30.701 and increases the 
dishonored check fee that a payee may collect from a 
maker from $25 to $35.

Effective date: January 1, 2012.

The amendments apply to checks issued on or after the 
effective date.

LANDLORD-TENANT LAW 

STATUTORY UPDATE

ORS CH 90

2011 OR LAWS CH 42 (SB 293) 

SB 293 refl ects the following changes to the landlord-
tenant law:

● The bill simplifi es the disclosures that landlords 
must make to tenants and prospective tenants about 
deposits, fees, and rent.

● Current law (ORS 90.385) prohibits a landlord 
from retaliating against a tenant after the tenant has engaged 
in certain protected activities, as long as the tenant is not in 
default in rent.  SB 293 clarifi es that the landlord’s defense 
that the tenant is in default in rent applies only if the tenant 
was in default at the time of the retaliatory action.

● ORS 90.449 prohibits a landlord from retaliating 
against a tenant who is a victim of domestic or sexual 
violence or stalking. SB 293 makes the language of this 
section consistent with the general retaliation provisions 
about what constitutes a retaliatory action.

● Current law provides remedies for a tenant if a 
landlord fails to comply with statutes regulating applicant 
screening fees and reservation deposits. SB 293 increases 
the amounts the tenant can recover if the landlord violates 
these provisions.

● The bill makes the landlord-tenant statute 
concerning carbon monoxide alarms consistent with the 
rules of the Fire Marshal.

COMMERCIAL / CONSUMER / LANDLORD-TENANT LAW  continued
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● Under current law, a landlord may dispose of 
property abandoned by the tenant with a fair market value 
under $500 after giving the tenant notice and an opportunity 
to claim the property. SB 293 increases the value of the 
personal property the landlord may dispose of to $1,000.

● In 2009 the Legislature passed a bill allowing a 
tenant whose rental unit is foreclosed upon to apply any 
prepaid rent or security deposit against accruing or accrued 
rent owing to the landlord prior to the foreclosure sale. 
SB 293 refi nes this law in several respects. The tenant must 
give the landlord notice of intent to apply the deposits to 
the rent prior to expiration of a non-payment of rent notice. 
A landlord who provides the tenant with evidence that the 
unit is no longer in foreclosure may reinstate the deposit 
by requiring the tenant to pay a new deposit within two 
months. The bill makes several other technical changes, 
including clarifi cation that the landlord may not consider a 
tenant’s use of the deposits as a termination of the tenancy.

● Victims of domestic or sexual violence or stalking 
may terminate a rental agreement for safety reasons on
14 days’ notice, but this right does not include adult family 
members living with the victim. SB 293 clarifi es that all 
immediate family members are covered in the termination.

Effective date: January 1, 2012.

COMMERCIAL / CONSUMER / LANDLORD-TENANT LAW  continued
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CONSTRUCTION LAW

CONSTRUCTION LIEN CLAIMS

NOTICES TO MORTGAGEES

ORS 87.005, 87.018, 87.021, 87.039, 
87.057, 205.234

2011 OR LAWS CH 505 (SB 382)

SB 382 makes changes concerning the notices that 
construction lien claimants must send to lenders. First, 
it defi nes the term “Mortgagee” to be only those persons 
whose name and address appear in the county’s real 
property records. It can also include an assignee, but only if 
the assignee’s name and address are shown in the county’s 
real property records. The proponents proposed this bill in 
part due to the issues surrounding the Mortgage Electronic 
Registration System (MERS).

Second, the bill clarifi es that a construction lien 
claimant needs to send statutorily required notices only to 
those mortgagees (or assignees) whose name and address 
are shown in the county’s real property records. These 
notices are required under ORS 87.021, 87.039, and 87.057. 

Effective date: January 1, 2012.

These changes to ORS chapter 87 apply to assignments 
recorded after January 1, 2008, which was the date 
when ORS 205.234(1)(g) required that information to be 
included. The other changes apply to mortgages recorded 
on or after the bill’s effective date.

CONSTRUCTION CONTRACTORS BOARD 

(CCB)

CCB DISPUTE RESOLUTION SERVICES

ORS 87.058, 701.145, 701.148
2011 OR LAWS CH 630 (SB 939)

Sections 38 through 73 of this omnibus bill set out 
major changes to the dispute resolution procedures of 
the Construction Contractors Board (CCB). Previously, 
complaints fi led through the CCB had a two-step procedure: 
the fi rst step was an on-site investigation/mediation, and 
the second step was referral to the Offi ce of Administrative 
Hearings (OAH) (for complaints that were not settled at 
the on-site meeting). The major effect of SB939 is that this 
second step has been eliminated.

Effective July 1, 2011, ORS 701.145(5) has been 
amended to provide that, if the CCB does not settle a 
complaint under CCB-assisted mediation efforts, then the 

complainant must fi le a circuit court action or an arbitration 
against the contractor. Once the complainant obtains a fi nal 
judgment or award, the CCB will issue a determination 
ordering the contractor’s surety to pay that portion of the 
judgment that is within the CCB’s jurisdiction. Another 
impact of these changes is that a CCB Final Order can no 
longer be recorded to create a judgment lien. 

Two other impacts of these changes are the repeal of 
ORS 701.148 (which allowed the CCB to require that OAH 
hearings were held as arbitrations) and ORS 87.058 (which 
allowed a property owner, in certain situations, to obtain 
a stay of a construction lien foreclosure action by fi ling a 
complaint with the CCB). Note that Section 56 reinstates 
that “stay” ability; however, that section does not take 
effect until July 1, 2017.

Practitioners should also note that many of these 
changes have a “sunset” date of July 1, 2017. Thus, 
Sections 56 through 72 reverse most of these changes, 
including the CCB’s ability to use the OAH.

Effective date: July 6, 2011. 

Note that Section 53 expressly states a legislative intent 
that these statutory changes may be applied retroactively in 
order to process a CCB complaint fi led after July 1, 2011.

LANDSCAPE CONTRACTORS BOARD (LCB)

COVERAGE FOR LANDSCAPE CONTRACTORS’ 
EMPLOYEES 

ORS 671.525, 671.565, 671.610
2011 OR LAWS CH 283 (HB 2157)

See Workers’ Compensation.
.

MISCELLANEOUS

NOTICE OF DEFECT IN RESIDENCES

ORS 701.560 – 701.600
2011 OR LAWS CH 268 (SB 383)

SB 383 makes changes to the “Notices of Defect 
in Residence” statutes found in ORS 701.560 through 
701.600. First, the bill allows the mandatory construction 
defect notices to be sent via certifi ed mail (previously, only 
registered mail was acceptable). Second, the bill expands 
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the exemptions to the “Notice of Defect” requirements. 
Under the bill, the requirements do not apply to small 
claims actions or to counterclaims or arbitration responses, 
since in all of those cases the other party already has 
effective notice of the action.

Effective date: January 1, 2012.  

The amendments apply to notices and responses mailed 
on or after the effective date.

PRIVATE PROMPT PAY ACT

ORS 701.620 – 701.645
2011 OR LAWS CH 553 (SB 384)

SB 384 is intended to be a “clean up” of the private 
prompt pay statutes (ORS 701.620 through 701.645); it 
was not intended to make any major substantive changes to 
this area of law. Among other changes, the bill (1) clarifi es 
the circumstances in which attorney fees for claims for 
“payment of interest” can be recovered; and (2) corrects an 
omission in which the established time for fi nal payment, 
the fourth of the four established prompt payment deadlines, 
currently does not have an opt-out provision.

Effective date:  January 1, 2012.

The amendments apply to construction contracts that 
an owner enters into on or after the effective date.

WAIVER OF SUBROGATION

2011 OR LAWS CH 518 (SB 961)

SB 961 voids certain waiver of subrogation clauses 
in construction contracts; other types of clauses are not 
affected. This bill’s full impact is yet to be determined. 
Its proponents asserted that the changes would prohibit 
a general contractor from forcing a subcontractor to 
indemnify the general contractor even if the subcontractor 
was wholly without fault. Some opponents argued that this 
issue was clarifi ed by the Walsh Construction v. Mutual 
of Enumclaw circuit court decision and that this change 
would allow parties to re-litigate these issues.

Effective date: June 23, 2011.

CONSTRUCTION LAW  continued
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OFFENSES INVOLVING 

MOTOR VEHICLES

DUII DIVERSION FOR SERVICEMEMBERS

ORS 813.220, 813.225, 813.255
2011 OR LAWS CH 197 (HB 2702)

Under HB 2702, the court may not deny a petition 
for diversion to a defendant who is otherwise eligible 
due to the fact that the person is on active duty. The 
bill also permits the extension of the diversion period 
for any length of time the court deems necessary, rather 
than for the maximum 180 days permitted to most 
defendants. Additionally, the bill permits servicemembers 
to participate in a treatment program that is outside the 
jurisdiction in which they are charged.

Effective date: June 1, 2011.  

The amendments apply to petitions for diversion fi led 
before, on, or after the effective date.

MOBILE COMMUNICATION DEVICES

ORS 811.507
2011 OR LAWS CH 530 (HB 3186)

HB 3186 eliminates one of the exceptions to the 
general prohibition on using a mobile communication 
device while driving. Under the bill, a driver is no longer 
exempt from the prohibition because he or she is operating 
a motor vehicle in the scope of that person’s employment. 

Effective date: January 1, 2012.

FEES AND FINES

NEW FINES FOR VIOLATIONS

2011 OR LAWS CH 597 (HB 2712)

HB 2712 updates and simplifi es the current statutory 
revenue and distribution structure related to criminal fi nes, 
assessments, and other fi nancial penalties imposed on 
violations (other than parking infractions).

● It establishes a presumptive fi ne for violations, 
thereby eliminating the need for calculation of a foundation 
amount, base fi ne amount, and the minimum fi ne amount.  

● It applies this presumptive fi ne statewide, and 
eliminates variability in fi ne amounts based on the court in 
which a person is cited.

● It eliminates the unitary assessment and the
county assessment by consolidating them into the 
presumptive fine.  

HB 2712 provides for judicial discretion to reduce the 
presumptive fine by up to 50% and increases the judicial 
discretion in school, construction, and safety corridor 
zone fines to 75% of the presumptive fine, but eliminates 
judicial discretion when fines fall below designated 
monetary thresholds.

This bill does not have any effect on fi ne amounts for 
misdemeanors or felonies.

Effective date: July 1, 2011.

Most individual changes in the bill do not take 
effect until January 1, 2012. However, the bill extended 
the duration of criminal surcharges imposed as part of 
HB 2287 (2009) from July 1, 2011, to January 1, 2012. 

OTHER OFFENSES

CIVIL FORFEITURE IN HUMAN TRAFFICKING CASES

ORS 131A.005, 131A.360
2011 OR LAWS CH 335 (SB 430)

SB 430 adds several crimes to the list of offenses 
that are subject to civil forfeiture. Under the bill, crimes 
of involuntary servitude, traffi cking in persons, and 
compelling prostitution are now subject to civil forfeiture.

Effective date: June 14, 2011.

The amendments apply to conduct occurring on or 
after the effective date.

OFFENSE OF ASSISTING A SUICIDE

ORS 131.602
2011 OR LAWS CH 552 (SB 376)

SB 376 creates the new crime of assisting another 
person to commit suicide. A person commits the crime of 
assisting another person to commit suicide if the person 
intentionally sells or transfers any substance or object 
capable of causing death to another person for the purpose 
of assisting the other person’s usage of the substance or 
object to commit suicide. 

CRIMINAL LAW
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This bill does not apply to individuals acting pursuant 
to an advance directive or health care decision per 
ORS 127.505 through 127.660 or a person withholding 
or withdrawing life-sustaining procedures or artifi cially 
administered hydration or nutrition per ORS 127.505 
through 127.660 (pertaining to the requirements imposed 
on health care organizations relating to the rights of 
individuals to make health care decisions), or ORS 127.800 
through 127.897 (The Oregon Death With Dignity Act).  
This crime is a Class B felony.  

The crime seriousness level of Senate Bill 376 has not 
yet been determined and it presently remains an unclassifi ed 
offense. 

Effective date: June 28, 2011.

SENTENCING AND EXPUNGEMENTS

EXPUNGEMENTS OF CLASS B FELONIES

ORS 137.225
2011 OR LAWS CH 533 (HB 3376) 

HB 3376 allows a court to enter an order setting aside 
a conviction for a Class B felony if at least 20 years have 
elapsed from the date of the conviction sought to be set 
aside or of the release of the person from imprisonment for 
the conviction sought to be set aside, whichever is later, 
and the person has not been convicted of or arrested for any 
other offense, excluding motor vehicle violations, after the 
date of the conviction to be set aside. 

HB 3376 does not apply to crimes designated as “person 
felonies,” as that term is defi ned by the Oregon Criminal 
Justice Commission, or to the crime of furnishing a fi rearm 
used in a felony under ORS 166.429.

Effective date: January 1, 2012.

The amendments apply to motions fi led on or after the 
effective date.

PLEADING AND NOTICE OF ENHANCEMENT 
FACTORS

ORS 136.765
2011 OR LAWS CH 267 (SB 378)

SB 378 requires notice be given to a charged defendant 
of the State’s intention to seek an upward departure from 
the presumptive sentence no later than 60 days after 

arraignment on the indictment or 14 days before trial, 
whichever is sooner, unless a later time is agreed upon by 
the parties or upon a showing and fi nding of good cause.  

Effective date: June 7, 2011.

The amendments apply to criminal prosecutions 
commenced on or after the effective date.

EARNED TIME CREDIT

UPDATE ON 2009 OR LAWS (HB 3508)

Generally speaking, the 2009 Legislature raised the 
earned time rate to 30% for most crimes. This increase 
will sunset on July 1, 2013. During the 2010 short session, 
the Legislature reduced the earned time rate back to 20% 
effective February 17, 2010.  This was allowed to sunset 
on July 1, 2011.  The 2011 Legislature session did not 
address the issue.  Because of the above sunset, effective 
July 1, 2011, through July 1, 2013, the earned time
rate is again 30% for certain (but not all) crimes. On 
July 1, 2013, the HB 3508 modification of good time 
will in turn sunset. Absent further legislative action, the 
earned time rate will return to 20% on July 1, 2013.  

Both the 2011 and 2012 modifi cations contained a 
range of specifi c statutory exemptions, including Ballot 
Measure 11 offenses and most sex crimes.  

CRIMINAL LAW  continued
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ESTATE PLANNING  AND 

ADMINISTRATION

REAL PROPERTY TRANSFER ON DEATH ACT

2011 OR LAWS CH 212 (SB 815)

SB 815 adopts most of the provisions of the Uniform 
Transfer on Death Act allowing a property owner to execute 
and record a deed that will transfer title to real property to 
the designated benefi ciary or benefi ciaries when the owner 
dies.  Unlike a deed with right of survivorship provisions, 
the designated benefi ciary does not acquire any interest 
in the owner’s property until the owner dies.  A transfer 
on death deed (TODD) is revocable at any time until the 
owner dies.  While the owner is alive, the TODD does 
not affect any interest or right of the owner.  The TODD 
does not create any legal or equitable interest or right in 
a benefi ciary, and it does not affect any of the rights of 
the owner’s creditors.  After the owner dies, the property 
then transfers to the designated benefi ciary, subject to all 
encumbrances, liens, and restrictions.  

The form requirements and the revocation process for a 
TODD are contained in the statute.  There are a number of 
additional provisions in the statute addressing the identity 
of benefi ciaries, former spouses, and a neglectful parent 
set-aside process.  

While the TODD may be an effective way to transfer 
property without the necessity of a probate court proceeding 
to transfer title, creditors and claimants have the right to set 
aside the TODD for a period of 18 months following the 
owner’s date of death.  Title companies are in the process 
of analyzing when a title transfer pursuant to a TODD 
will be insurable.  The property may be diffi cult to sell or 
transfer to a bona fi de purchaser for a period of 18 months 
following the owner’s death. Proceed with caution when 
advising clients regarding TODDs.

Effective date:  January 1, 2012. 

This bill applies to any TODD made “before, on or 
after the effective date,” but in order to be implemented, 
the owner’s death must occur on or after the effective date.

PATIENT ADVOCATES 
2011 OR LAWS CH 512 (SB 579)

See Health Law.

SAFE DEPOSIT CONTENTS  

ORS 114.535, 708A.655, 723.844
2011 OR LAWS CH 422 (SB 414)

SB 414 was designed to resolve the problem that banks 
encounter with the affi ants of small estate affi davits who 
seek the contents of a decedent’s safe-deposit box.  With 
this new law, the affi ant must request an inventory of the 
safe-deposit box under ORS 708A.655. After the inventory 
is completed, the small estate affi davit must include an 
inventory of the contents of the safe-deposit box and the 
affi ant’s estimate of the value of those contents. If a safe-
deposit box is discovered after a small estate affi davit has 
been fi led, the affi davit can be amended.

Then 10 days after the fi ling of the small estate affi davit, 
the affi ant may deliver a certifi ed copy of the affi davit to 
the bank and the bank is authorized to allow the affi ant 
to remove the property from the safe-deposit box.  After 
being presented with an affi davit at least 10 days after it 
was fi led, the bank transferring the property to the affi ant 
is released from liability.

Effective date: June 17, 2011.

The amendments apply to small estate affi davits 
delivered on or after the effective date.

OREGON UNIFORM PRINCIPAL AND INCOME ACT 

ORS 129.355, 129.420
2011 OR LAWS CH 307 (SB 387)

SB 387 amends ORS 129.355 and ORS 129.420
to adopt the 2008 revisions by the Uniform Law 
Commission to the Uniform Principal and Income Act. 
ORS 129.355 was revised to adopt the safe harbor 
directive of Revenue Ruling 2006-26 concerning IRAs and 
retirement plans that were payable to marital deduction 
trusts in order to maintain the marital deduction status 
under IRC 2056(b)(5). This bill grants the surviving 
spouse the right to demand all of the income from each 
IRA and each retirement plan that is payable to trusts 
that qualify for marital deduction. An accounting rule is 
also provided requiring the internal income from each 
IRA or retirement plan to be separately tracked and 
accounted for.  

ORS 129.420 was amended to resolve the problem 
encountered by trustees who receive a cash distribution 
from an entity, such as an LLC or an S-corporation, which 
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is not suffi cient to pay the income tax liabilities and satisfy 
the trust requirement to distribute all of the income to the 
income benefi ciary.  This revision provides a method for 
fi duciaries to allocate the tax burden between the income 
benefi ciary and principal held in the trust.  

Effective date: June 9, 2011 

The amendments are generally retroactive to 
January 1, 2011.

MARITAL GIFT PRESUMPTION  

ORS 107.105
2011 OR LAWS CH 306 (SB 386)

SB 386 was drafted in response to Olesberg and 
Olesberg 206 Or App 496, rev den 342 Or 633 (2007). The 
current rebuttable presumption under ORS 107.105 is that 
parties have contributed equally to property acquired during 
marriage. Olesberg held that inherited property was marital 
property to be divided in the divorce proceedings unless 
the inheriting spouse could overcome the presumption of 
equal contribution.  In practice this required the inheriting 
spouse to produce evidence that the donor of the gift or 
bequest did not intend for the other spouse to inherit any 
part of the property.  

SB 386 changes the presumption. The new law provides 
that property acquired by gift, devise, bequest, operation 
of law, benefi ciary designation, or inheritance to one party 
during marriage and separately held by that party on a 
continuing basis from the time of receipt is not subject to 
the presumption of equal contribution.   

Effective date:  January 1, 2012.

The amendments apply to any domestic relations 
proceedings pending or commenced on or after the 
effective date.

ELECTIVE SHARE 

ORS 114.630, 114.635, 114.660, 
114.665, 114.675, 114.700

2011 OR LAWS CH 305 (SB 385)

SB 385 makes a number of technical changes and 
clarifi cations to the recently revised elective share law, 
ORS 114.620 through ORS 114.725. Property that is 
irrevocably transferred prior to death or property that is 
held by either spouse solely in a fi duciary capacity is not 
subject to the elective share right.  In order to be consistent 

with the valuation of the probate estate, the non-probate 
estate value is reduced by all debts and liabilities and costs 
of administration not paid out of the probate estate. Also, 
property that is subject to a power of appointment in which 
the decedent could not have designated the decedent or 
the surviving spouse as a benefi ciary is exempted from the 
elective share right.  

It was discovered that some trusts in which the surviving 
spouse had a benefi cial interest did not meet the valuation 
criteria of ORS 114.675(2)(a) through (c).  For example, an 
Oregon Special Marital Property Trust established under 
ORS 118.013 would not satisfy the above-referenced 
criteria because it did not require all of the income to be 
distributed to the surviving spouse. A provision was added 
to provide for the valuation of the surviving spouse’s 
benefi cial interest based on federal estate and gift taxation 
valuation laws.  

When the surviving spouse’s estate is not suffi cient to 
fully satisfy the elective share, then the remaining unpaid 
portion of the elective share is to be paid proportionately from 
the probate and non-probate shares of the deceased spouse.  
Because this could produce unintended consequences, 
such as with charitable distributions and IRA distributions, 
ORS 114.700 was amended to allow the decedent to direct 
in his or her will or trust the order in which an elective 
share was to be paid. An emergency was declared in this 
bill, so it became effective when the governor signed it.

Effective date: June 9, 2011.  

The amendments apply to the surviving spouses of all 
decedents who die on or after the effective date.

ESTATE TAX

RECONNECTION TO FEDERAL TAX LAW

VARIOUS ORS
2011 OR LAWS CH 7 (SB 301)

SB 301 contains a number of provisions tying the 2010 
and 2011 Oregon income tax law to federal income tax law.  

In the area of estate planning there were two changes:  
First, the fi ling date for the Oregon Form IT-1 for 2010 
estates that were also fi ling a 2010 federal estate tax return 
was extended to September 19, 2011, but no extension 
date was provided for the payment due date for the Oregon 
inheritance tax. 

Second, the federal income tax basis adjustment 
rules were tied to the Internal Revenue Code as of
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December 31, 2010.  Thus, for 2010 estates electing not to 
pay federal estate tax, the modified carryover basis rules 
of IRC 1022 apply for Oregon purposes.  For 2010 estates 
electing to file a federal estate tax return (Form 706), the 
basis adjustment rule reverts to the fair market value as 
of the date of death under IRC 1014.  For 2011 estates, 
Oregon will follow the federal basis rules of adjusting 
basis to the fair market value as of the date of death under 
IRC 1014.

Effective date:  September 29, 2011.

Generally, most of these changes apply to the estates of 
decedents who died on or after January 1, 2010.

OREGON ESTATE TAX

ORS CH 118
2011 OR LAWS CH 526 (HB 2541)

HB 2541 retains the current exemption of $1,000,000, 
but simplifi es the tax calculation by adopting a single tax 
table with the tax rates beginning at the fi rst dollar over 
$1,000,000. The single tax rate schedule starts at 10% for 
the fi rst dollar over a million and climbs through a series of 
steps to a maximum rate of 16%. In other words, there will 
be no more Table A and Table B calculations, and adjusted 
taxable gifts will no longer be relevant.  For estates with 
a gross estate value of $1,000,000 or less, no tax returns 
will be due.

After January 1, 2012, the term “inheritance tax” will 
be changed to “estate tax.”

Intangible personal property of non-residents will no 
longer be subject to estate tax.  

A number of procedural changes were made. The 
Internal Revenue Code tie-in date is revised from December 
31, 2000, to December 31, 2010. As a result, the qualifi ed 
family-owned business interest deduction is terminated.  
Installment payment plans with the Oregon Department of 
Revenue will have a reduced interest rate of 5% rather than 
the current 9%.  The new law clarifi es that an estate can 
make different elections on the Oregon Estate Tax Return 
than the estate makes on the Federal Estate Tax Return.  

The Oregon Taxable Disclaimer Statute (ORS 105.645) 
was amended to tie that statute to the Internal Revenue 
Code as of December 31, 2010, and this change relates 
back to January 1, 2010.

Signifi cant amendments were made to ORS 118.140 
to clarify a number of issues with the natural resource 
credit election (“NRC election”).  The maximum value 
of natural resource property eligible for the election 
remains at $7,500,000.  The methodology for calculating 
the credit amount is changed from the current rate table 
to a percentage of the Oregon estate tax determined by a 
fractional determination of the value of the natural resource 
property over the gross estate.  Natural resource property 
can also include a cash operating allowance of up to 15% 
of the total natural resource property subject to a maximum 
cap of $1,000,000.  

Taxpayers who sell the property or fail to use the 
property for a qualifi ed use for at least fi ve of eight years 
following a decedent’s death are subject to a disposition tax, 
which is due six months after the disposition event.  Most, 
but not all, sales or transfers of natural resource property 
followed by replacement with qualifying natural resource 
property are not subject to the disposition tax.  Taxpayers 
who make an NRC election will have to continue to report 
the status of their NRC property on an annual basis.

Effective date:  September 29, 2011.

Except for the revisions to the disclaimer statute, all 
of the other provisions apply to estates of decedents who 
die on or after January 1, 2012.  Thus, the current law still 
applies for 2011 decedents.
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SPOUSAL AND CHILD SUPPORT

WITHHOLDING CAPS FOR

COLLECTION OF ARREARAGES

ORS 25.275
2011 OR LAWS CH 317 (SB 43)

SB 43 removes the federal minimum hourly wage 
standard cap on child-support arrearage withholding 
in most cases where there is no present, or previously 
ordered, monthly support amount. In these cases, the 
withholding will now be calculated according to the 
child-support computation formula established under 
ORS 25.275. This bill also increases the cap from the current 
25% to 50% for the collection of arrearages from lump-sum 
payments (e.g., workers’ compensation benefi ts, lump-sum 
retirement plan disbursements or withdrawals, insurance 
payments or settlements, severance pay, bonus payments, 
lottery winnings, etc.). Practitioners should update 
garnishment forms (e.g., writs and notices of exemptions) 
accordingly.

SB 43 limits the amount that can be withheld 
when the withholding is from (1) Social Security 
disability benefi ts, (2) black lung benefi ts, or  
(3) veterans disability benefi ts. The bill also limits the 
withholding for arrearages if the person has an obligation 
to pay current child support or is unable to meet his or her 
own basic needs.

Effective date:  January 1, 2012.

The amendments apply to actions taken to enforce 
support obligations on or after the effective date.

ADMINISTRATIVE CHILD SUPPORT ORDER

ORS CH 25

2011 OR LAWS CH 318 (SB 45)

SB 45 standardizes at 30 days the time to request a 
hearing in administrative child support proceedings. The 
bill also removes the presumption of an inability to pay 
child support for obligors receiving foster-care payments, 
regardless of actual income. The bill provides fl exibility 
to the Division of Child Support in expanding how and 
by whom service may be accomplished. Finally, the bill 
allows individuals seeking limited support enforcement 
services, such as accounting and disbursement assistance, 
to complete a simpler application form. These individuals 
are no longer required to apply for full services.

Effective date: January 1, 2012.

The amendments apply to support enforcement 
proceedings pending before, on, or after the effective date. 

TEMPORARY SUPPORT 

ORS 107.085, 107.095, 107.105

2011 OR LAWS CH 115 (HB 2687)

HB 2687 grants the court authority to award temporary 
spousal support and/or child support in an ORS 107.105 
general judgment. Parties must request such temporary 
support in either an ORS 107.085 petition or an 
ORS 107.095 motion. Temporary support may only be 
ordered retroactive to the date the petition or motion was 
served on the non-requesting party.

HB 2687 also amends ORS 107.095 to allow for direct 
payment from one party to the other party of temporary 
spousal support, temporary custody support, and/or 
suit money to enable the other party to prosecute or 
defend the suit. This change conforms the law to current 
practice by practitioners. Nothing in HB 2687 prohibits 
the Department of Justice, through the Division of Child 
Support, from facilitating the collection and distribution of 
spousal-support payments as set forth in the provisions of 
ORS 25.020.

Effective date: January 1, 2012.

The amendments apply to proceedings commenced on 
or after the effective date.

FAMILY ABUSE PREVENTION ACT 

APPEARANCE BY ELECTRONIC COMMUNICATION

ORS 45.400
2011 OR LAWS CH 244 (HB 2928)

HB 2928 permits the court to allow the appearance of a 
party or witness by telephone or other two-way electronic 
communication device in a Family Abuse Prevention Act 
(FAPA) proceeding. The party requesting an electronic 
appearance must fi le a motion under ORS 45.400, which 
requires that the party provide written notice of such request 
to all other parties to the proceeding at least 30 days before 
the trial or hearing at which electronic testimony will be 
offered unless good cause is shown. 

Importantly, HB 2928 requires that the court take into 
consideration the expedited nature of FAPA hearings when 
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deciding whether to allow ORS 45.400 motions submitted 
with less than 30 days’ notice. If a respondent requests a 
hearing to challenge the FAPA order, the court is required to 
hold the hearing within 21 days after the request, or within 
5 days after the request if the respondent contests an order 
granting temporary child custody to the petitioner. 

In deciding whether to allow electronic appearance, the 
court must also consider whether the safety or welfare of 
the party or witness would be threatened if testimony were 
required to be provided in person.

No ORS 45.400 motion or good-cause determination 
is required for ex parte hearings held by telephone to 
determine whether the petitioner satisfi es the statutory 
requirements in order to qualify for a FAPA order. 

Effective date: January 1, 2012.

RENEWAL BY PROTECTED CHILD

ORS 107.725
2011 OR LAWS CH 206 (HB 3433)

HB 3433 allows a child who is now 18 years of age or 
older, and who was a protected person in the petitioner’s 
custody under a Family Abuse Prevention Act (FAPA) 
order when under the age of 18, to seek a renewal of that 
order if the person reasonably fears abuse. A finding of 
further acts of abuse is not required to renew a FAPA 
order under this bill.

The court may renew a FAPA order under this new bill 
regardless of whether the original petitioner agrees to or 
seeks a renewal of the order. If the original petitioner does 
not agree to or seek renewal of the order concurrently 
with the request of the child who has now reached 
18 years of age, the court may modify the original order 
to exclude the original petitioner as a protected person in 
the renewed order.

The person seeking renewal under this section is not 
required to file a new FAPA petition.

Effective date: January 1, 2012.

The amendments apply to petitions for renewal fi led on 
or after the effective date, regardless of the date the initial 
FAPA order was fi led or took effect.

JUVENILE LAW 

FALSE REPORT OF CHILD ABUSE 

ORS 419B.005 – 419B.050
2011 OR LAWS CH 606 (HB 2183)

HB 2183 establishes as an offense the false report of 
child abuse. In order to commit the offense of making a 
false report of child abuse, the reporting individual must 
know the report is false and, with intent to influence a 
custody, parenting time, or child-support decision, either 
(1) personally make such a report to the Department of 
Human Services (DHS); or (2) make such a report to a 
public or private official with the intent that the public or 
private official make a report to the DHS. False Report 
of Child Abuse is a Class A violation and carries with it 
a $720 fine.

As this offense is a violation rather than a crime, the 
defendant does not have the opportunity for a jury trial if the 
defendant denies the allegation. Instead, the matter would 
be tried to the court sitting without a jury. The allegations 
in the complaint must be proven by a preponderance of 
the evidence. ORS 153.076.

Effective date: January 1, 2012.

COURT APPOINTED SPECIAL ADVOCATES (CASA) 

ORS 419A.170
2011 OR LAWS CH 190 (HB 2272)

ORS 419A.170(7) allows the Court Appointed Special 
Advocate (CASA) to inspect and copy the records of the 
child that are in the possession of the Department of Human 
Services or any hospital, school organization, doctor, nurse, 
psychologist, psychiatrist, police department, or mental 
health clinic. This bill allows these service providers to 
consult with the CASA regarding any records relating to 
the child or ward involved in the case, without the consent 
of the child, ward, or parents.

Effective date: January 1, 2012.
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DEPENDENCY CASE SUMMONS 

ORS 419B.818
2011 OR LAWS CH 116 (HB 2689)

HB 2689 amends ORS 419B.818, the dependency 
form of summons, to add language relating to the right to 
appeal a juvenile court decision to the Court of Appeals as 
provided for in ORS 419A.200. The amendment requires 
particular language in the form of summons.

Effective date: January 1, 2012.

MISCELLANEOUS

GIFTED PROPERTY

ORS 107.105
2011 OR LAWS CH 306 (SB 386)

Under current ORS 107.105(1)(f), there is a rebuttable 
presumption that both parties have contributed equally 
to all marital assets. If the presumption is not rebutted, 
the value of the marital asset is included in the marital 
property and typically divided equally between the 
parties upon dissolution of the marriage. In order to rebut 
the presumption, the burden falls on the recipient spouse 
to prove there was no intent by the donor that the non-
recipient spouse share in that particular asset. Olesberg 
and Olesberg, 206 Or App 496, rev den 342 Or 633 (2007) 
held that the intent of a donor cannot be established 
merely by proving that the donor specifically named one 
spouse as the recipient and not the other. 

SB 386 removes property received by gift, devise, 
bequest, operation of law, beneficiary designation, or 
inheritance from the presumption of equal contribution 
under ORS 107.105(1)(f). The bill leaves intact the 
court’s authority to divide such property as may be “just 
and proper” depending upon the facts presented in a 
particular case. The non-recipient spouse is not precluded 
from presenting evidence to show the donor intended to 
include the non-recipient spouse in the gift and simply 
omitted his or her name from the donative document.

Effective date: January 1, 2012.

The amendments apply to domestic relations 
proceedings pending or commenced on or after the 
effective date.

IMPACT OF RAPE CONVICTION ON

CUSTODY DETERMINATION

ORS 107.105, 107.137
2011 OR LAWS CH 438 (SB 522)

SB 522 amends ORS 107.105 and ORS 107.137 to 
allow the court to terminate parental rights if the court 
fi nds that the child at issue was conceived as a result of an 
act that led to the parent’s conviction for rape, other than 
Rape III (sexual intercourse with another person under
16 years of age, but over 14 years of age). The bill prohibits 
the court from awarding custody of a child to a parent 
convicted of rape if the rape resulted in the conception of 
the child. The court is required to deny parenting time to a 
parent under these circumstances.

Nothing in this bill relieves the affected parent of any 
obligation to pay child support.

Effective date: January 1, 2012.

The amendments apply to child custody, parenting time, 
and parental termination proceedings fi led on or after the 
effective date.

90-DAY WAITING PERIOD; TEMPORARY CUSTODY 
ORDERS; UNMARRIED PARENTS

ORS 107.065, 107.135, 107.139, 
109.103

2011 OR LAWS CH 114 (HB 2686)

Sections 1 and 2 of HB 2686 repeal the 90-day 
waiting period for a fi nal trial or hearing on the merits of 
a dissolution of marriage proceeding. Domestic relations 
cases are now subject to the same 30-day period as any 
other civil case.

Section 3 of HB 2686 requires that parties requesting 
an ORS 107.139 temporary custody order (i.e., a post-
judgment ex parte order for a child who is in immediate 
danger) concurrently fi le a modifi cation proceeding under 
ORS 107.135, which results in formal service on the non-
requesting party and an eventual modifi cation hearing at 
which the court can adequately address the best interests 
of the child.

HB 2686 brings ORS chapter 109 up-to-date with 
ORS chapter 107. The provisions of ORS chapter 107 that 
now specifi cally apply to unmarried parents include:

(1) Procedure for modifying judgments relating to 
parenting time or child support (ORS 107.431).
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(2) Expedited parenting time enforcement procedure 
(ORS 107.434);

(3) Order of assistance to obtain custody of child 
held in violation of custody order (ORS 107.437);

(4) Attorney fees in certain domestic relations 
proceedings (ORS 107.445);

(5) Transfer of proceeding to auxiliary circuit court 
(ORS 107.449); and

(6) Mediation procedures (ORS 107.755 through 
ORS 107.795).

Effective date: January 1, 2012.

The amendments apply to proceedings commenced on 
or after the effective date.

CUSTODY ORDERS INVOLVING A PARENT

IN ACTIVE MILITARY SERVICE

ORS 107.093 – 107.425
2011 OR LAWS CH 64 (HB 3162)

HB 3162 goes one step further than Servicemembers 
Civil Relief Act (SCRA) in relation to any portion of 
a judgment that provides for custody, parenting time, 
visitation, support, and welfare of a minor child of a 
deployed parent. The bill restricts the court from setting 
aside, altering, or modifying such judgments until 90 
days after the completion of the deployed parent’s 
deployment unless a motion to set aside, alter, or modify 
was filed with, heard by, and decided by the court 
before the commencement of the deployment. The court 
has discretionary authority to enter a temporary order 
modifying the terms of a preexisting judgment in order 
to reasonably accommodate the circumstances of the 
deployment in the best interests of the child. Any such 
temporary order must include:

(1) Parenting time for the deployed parent during 
leave;

(2) Parenting time in consideration of best interests 
of the child, but can include telephone, e-mail, and other 
electronic means;

(3) Modifi cation of child support to match a new 
situation;

(4) A provision that the non-deployed parent must 
provide 30 days’ advance notice of a new address or 
telephone number; and

(5) An automatic expiration notice (i.e., the 
temporary order terminates by operation of law ten days 
after the deployed parent serves the other parent and 
the Department of Justice with official notification that 
the deployment has ended). This means the preexisting 
judgment automatically goes back into effect unless an 
ex parte order is entered based on immediate danger or 
irreparable harm to the child.

Effective date: January 1, 2012.

The bill applies to proceedings involving a deployed 
parent or a parent whose deployment is imminent occurring 
on or after the effective date.
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HEALTH LAW

REPORTING DUTIES

ORS 676.260
2011 OR LAWS CH 672 (HB 3085)

HB 3085 amends ORS 676.260 to require a health care 
facility that provides medical care after a motor vehicle 
accident to notify law enforcement if the facility believes 
that the driver of the vehicle has a blood alcohol level over 
the legal limit or contains a controlled substance as that is 
defi ned in ORS 475.005.

Current law requires individual health care providers 
to make such a report, but does not specifi cally place any 
requirement on the health care facility. 

Effective date: January 1, 2012.

MENTAL HEALTH ADVANCE DIRECTIVES

ORS 127.720
2011 OR LAWS CH 279 (HB 2107)

HB 2107 amends ORS 127.720 and authorizes a 
physician or provider to subject a person to involuntary 
treatment in accordance with administrative rule 
regardless of contrary instructions in a mental health 
advance directive under certain circumstances. The bill 
permits the involuntary treatment for individuals who are 
committed to a state hospital or secure residential facility 
under specifi c forensic statutes (e.g., as a result of being 
found guilty or responsible except for insanity under 
ORS 161.295 and ORS 419C.411, or the individual’s 
mental condition renders the person unable to proceed 
to trial by reason of incapacity). Present law provides a 
physician or provider this authority for civilly committed 
individuals.

Effective date: January 1, 2012.

COURT APPOINTED SPECIAL ADVOCATES (CASA)

ORS 419A.170

2011 OR LAWS CH 190 (HB 2272)

HB 2272 authorizes any agency, hospital, school 
organization, doctor, nurse, psychologist, psychiatrist, 
police department, or mental health clinic to consult with a 
court appointed special advocate regarding records relating 
to the child or ward. CASAs already have authority to 
inspect and copy such records. 

Effective date: January 1, 2012.

HEALTH CARE REPRESENTATIVES 

ORS 127.540, 127.560
2011 OR LAWS CH 149 (HB 2375)

HB 2375 amends ORS 127.540 and allows a health care 
representative to make a health care decision regarding 
admission to or retention in a health care facility for care 
or treatment of a mental illness. Prior to HB 2375, this was 
specifi cally prohibited.

Effective date: January 1, 2012.

HEALTH CARE REPRESENTATIVES

VARIOUS ORS
2011 OR LAWS CH 194 (HB 2652)

HB 2652 disqualifi es a parent, guardian, or former 
guardian of an individual from serving as a fi duciary, health 
care representative, attorney-in-fact, or surrogate for that 
individual if a prior court order terminated the parental 
rights of the parent or determined it unsafe for a protected 
individual, while ward of the court, to return to the home 
of that parent, guardian, or former guardian.

Effective date: June 1, 2011.

The amendments apply to appointments of persons as 
representatives made on or after the effective date.

PATIENT ADVOCATES 
2011 OR LAWS CH 512 (SB 579)

SB 579 allows a hospital to appoint a health care 
provider who has received training in health care ethics 
to give informed consent for medical decisions of an 
individual who is incapacitated and who is determined, 
following a reasonable search, to lack a surrogate decision-
maker or medical directive. The hospital may appoint 
a multidisciplinary ethics committee to participate in 
medical decision-making. The bill requires hospitals to 
act in the patient’s best interest and comply with known 
patient wishes. 

SB 579 prohibits the person appointed pursuant to 
this bill from making health care decisions regarding 
(1) mental health treatment, (2) sterilization, (3) abortion, 
(4) life-sustaining treatment unless otherwise authorized, 
and (5) withholding or withdrawing artifi cially administered 
nutrition and hydration, unless otherwise authorized.

The bill specifi es that if the appointed person is the 
attending physician, the hospital must appoint another 
health care provider for a second opinion.

Effective date: June 23, 2011.
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LABOR / EMPLOYMENT LAW

WRITTEN NOTICES OF NONPAYMENT

ORS 652.020, 652.150, 652.405, 
653.050

2011 OR LAWS CH 348 (HB 2040)

HB 2040 law will require written notices of nonpayment 
– wage demands – to include the estimated amount of 
wages or compensation alleged to be owed or an allegation 
of facts suffi cient to estimate the amount owed.  If a 
written notice of nonpayment fails to include this amount 
or allegation, it generally will fail to be considered a proper 
written notice, and thereby fails to satisfy existing Oregon 
law (not triggering maximum penalty wages, etc.).  

Effective date:  January 1, 2012.  

EMPLOYMENT AGREEMENTS

ORS 36.620
2011 OR LAWS CH 489 (HB 3450)

HB 3450 amends notice requirements in employment 
agreements.  Oregon’s Uniform Arbitration Act requires 
that an employer give notice to new hires that arbitration 
is required as a condition of employment.  Under existing 
Oregon law, employees must receive such notice in a 
written employment offer at least two weeks in advance of 
the employee’s fi rst day of employment.  HB 3450 amends 
the law by shortening that time frame, only requiring such 
notice be received at least 72 hours before the employee’s 
fi rst day of employment.  

Further, the new law will require that the arbitration 
agreement include at least the following language set in 
boldface type: “I acknowledge that I have received and 
read or have had the opportunity to read this arbitration 
agreement. I understand that this arbitration agreement 
requires that disputes that involve the matters subject to 
the agreement be submitted to mediation or arbitration 
pursuant to the arbitration agreement rather than to a 
judge and jury in court.”  

Effective date: January 1, 2012.

The amendments apply to arbitration agreements 
entered into on or after the effective date.

JURY DUTY

ORS 10.090, 10.992, 659A.885
2011 OR LAWS CH 377 (HB 3034)

2011 OR LAWS CH 118 (HB 2828)

HB 3034 prohibits employers from mandating use 
of vacation leave, sick leave, or annual leave while an 
employee serves on jury duty. The bill requires that the 
employer must permit the employee to take leave without 
pay for any time spent responding to the jury summons.

Effective date: January 1, 2012.

The amendments apply to leave taken by employees in 
response to a summons for jury service issued on or after 
the effective date.

HB 2828 makes it an unlawful employment practice 
for an employer to rescind health insurance benefi ts of an 
employee who is serving on jury duty.  The bill also makes 
it an unlawful employment practice to discharge, threaten 
to discharge, or otherwise coerce an employee scheduled 
for jury duty. 

Effective date: January 1, 2012.  

UNPAID LEAVE FOR HARASSMENT

ORS 659A.270, 659A.272, 659A.280

2011 OR LAWS CH 687 (HB 3482)

HB 3482 grants employment leave and accommodation 
rights for victims of criminal harassment, extending 
existing Oregon law that grants these same rights 
to victims of stalking, sexual assault, and domestic 
violence.  This is an extension of SB 946 (2007) and 
SB 946 (2009).  

Effective date: August 2, 2011.

The amendments apply to actions and proceedings 
commenced before, on, or after the effective date.

DISHONORED CHECKS FOR WAGES

ORS CH 652
2011 OR LAWS CH 238 (HB 2039)

HB 2039 allows Oregon’s Bureau of Labor and 
Industries to seek penalties from employers who issue 
dishonored paychecks to employees, with the payment of 
penalty paid to the affected employee. The penalty will 
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be either $100 or triple the amount for which the check is 
drawn, whichever is greater, but may not exceed by more 
than $500 the amount for which the check was drawn. 

Effective date: January 1, 2012.

MOBILE COMMUNICATION DEVICES

ORS 811.507
2011 OR LAWS CH 530 (HB 3186)

See Criminal Law.
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ULTIMATE REPOSE FOR APPEAL TO LUBA

ORS 197.830

2011 OR LAWS CH 483 (HB 3166)  

HB 3166 establishes a statutory limit of
ten years after the date of a decision for a person to fi le a 
request with the Land Use Board of Appeals (LUBA) for 
review of a land use decision or limited land use decision 
in cases where the local government failed to provide the 
required notice, or failed to give notice to the surrounding 
area and state agencies. 

Effective date: June 23, 2011.

The amendments apply to a judicial or quasi-judicial 
review of land use decisions that has not been reduced to a 
fi nal judgment subject to no further appeal.

BALLOT MEASURE 49 AMENDMENTS

ORS 195.328
2011 OR LAWS CH 612 (HB 3620)  

HB 3620 allows a person to fi le a request for 
reconsideration of a claim under Ballot Measure 49 (2007) 
if a person’s date of acquisition of the property was affected 
by a conveyance of the property and the person reacquired 
the property within ten days after the conveyance. This bill 
will affect a very limited number of owners who conveyed 
the property to a third party to correct a defect in the title.

Effective date: January 1, 2012.

The Department of Land Conservation and Development 
will inform a claimant of the opportunity to request 
reconsideration if the claimant’s eligibility for relief may 
be affected by these amendments. If a person fi les a request 
for reconsideration within 60 days after notice is sent, the 
Department will reconsider the claimant’s eligibility for 
relief.

BROWNFIELD REDEVELOPMENT

ORS 465.320, 465.327, 466.640, 
468B.310

2011 OR LAWS CH 487 (HB 3325) 

HB 3325 is designed to encourage “brownfield” 
redevelopment by providing potential purchasers with 
a higher degree of certainty regarding the liability that 
may rest with the purchaser for investigating and cleaning 
up the property. The bill allows the State Department of 
Environmental Quality (DEQ) to enter into agreements 
with prospective purchasers of land that release the 
purchasers from potential liability for some releases, 
threatened releases, or spills of hazardous substances or 
oil, including prior releases of oil into the waters of the 
state. The prospective purchaser is not protected from 
spills or releases that occur after ownership transfers, 
nor does the bill protect purchasers if they exacerbate or 
contribute to the spill or release.

Effective date:  January 1, 2012.

The amendments apply to written agreements entered 
into by the DEQ with a party on or after the effective date.

LAND USE
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REAL PROPERTY

PROPERTY TRANSFER AND REAL ESTATE 

ACTIVITY

APPRAISAL MANAGEMENT COMPANIES

ORS 674.305, 674.310, 705.141

2011 OR LAWS CH 447 (HB 2499)

HB 2499 shifts appraisal management companies 
from the jurisdiction of the Department of Consumer 
and Business Services to the Appraiser Certifi cation and 
Licensure Board.  Rules of the Department of Consumer 
and Business Services continue in effect until superseded 
or repealed by the rules of the Board.  

The bill imposes additional prohibitions on appraisal 
management companies in their dealings with appraisers. 
A company cannot require an appraiser to indemnify 
the appraisal management company against liability or 
damages that do not arise out of the services performed 
by the appraiser, nor can a company prohibit an appraiser 
from reporting its fee in the appraisal report. If an 
employee of an appraisal management company has reason 
to believe that an appraiser is (1) failing to comply with 
the Uniform Standards of Professional Appraisal Practice, 
(2) violating the law, or (3) is otherwise engaging in 
unethical or unprofessional conduct, the employee must  
notify the Board if the appraiser’s conduct is likely to have 
a material effect on the value assigned to the real estate 
being appraised.

Effective date: June 21, 2011.

Some of the provisions of the bill do not become 
operative until January 1, 2012.

SHORT SALES – OPTION TO BORROWER

2011 OR LAWS CH 480 (HB 2916)

HB 2916 prohibits lenders or their assignees from 
bringing an action, or otherwise seeking payment for 
residual debt, following a short sale (defined in the bill) 
if the lender reports to the Internal Revenue Service 
that, for specified reasons, the lender has canceled all 
or a portion of the borrower’s debt under the real estate 
loan agreement and if the lender provides the borrower 
with written evidence of the report. The bill should 
eliminate uncertainty by preventing further collection 
on deficiencies when a 1099-C is issued in connection 
with a short sale of residential real property (defined in 
the bill).  The lender or its assignee may not bring an 

action or otherwise seek payment for the residual debt 
following the short sale if the lender has reported the 
cancelled debt to the IRS.

Effective date: June 23, 2011.

ELECTRONIC SIGNATURE RECORDINGS

ORS 93.804, 93.810

2011 OR LAWS CH 386 (HB 3195)

HB 3195 resolves an uncertainty between the Uniform 
Electronic Transactions Act  (ORS chapter 84) and 
ORS 93.804, which requires original signatures on 
documents to be presented to the County Clerk for recording. 
The statutory change permits electronic recording.  

The change requires certifi cation by the person 
submitting electronic documents that the submission 
contains an original signature.  In addition, the change 
validates any previously submitted electronically recorded 
documents.

Effective date: June 16, 2011.

The amendments apply to documents that are 
recorded or presented for recording before, on, or after 
the effective date.

UNLICENSED REAL ESTATE ACTIVITY 

2011 OR LAWS CH 557 (SB 485)

SB 485 grants additional authority to the Oregon Real 
Estate Agency to enforce the statutory restraint on engaging 
in professional real estate activity without a license. The 
Agency may issue a cease-and-desist order to such a 
person, who has a right to a contested case hearing under 
the Administrative Procedures Act.  If no hearing is sought, 
the order becomes effective 30 days after the date of the 
order.  The order may be recorded in the County Clerk Lien 
Record and enforced under ORS 205.126. Additionally, the 
Attorney General, the prosecuting attorney of the county, 
or the Agency may maintain an action for an injunction.

Effective date: June 28, 2011.
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NONJUDICIAL TRUST DEED FORECLOSURE 
ORS 86.745, 86.755, 105.124

2011 OR LAWS CH 510 (SB 491)

SB 491 modifi es the requirements for notice of 
foreclosure and termination of tenancies of residential 
dwellings following foreclosure.  It conforms the notice 
periods after which tenants must vacate following a 
foreclosure to the requirements in federal law, allowing 
the tenant 90 days from the date the tenant is given the 
vacation notice before vacating the premises. New 
foreclosure forms are now required. The notice periods in 
the previously existing statutes will once again take effect 
on January 1, 2015, when the federal law sunsets.

Effective date: September 21, 2011.

AFFORDABLE HOUSING COVENANTS

ORS 86.705, 86.755, 130.005, 456.280

2011 OR LAWS CH 712 (SB 519)

SB 519 provides that if residential property is subject 
to an affordable housing covenant, the sale of that property 
is subject to the right of the eligible covenant holder to 
purchase the property for the total sum of the obligations 
secured by the trust deed or mortgage on the property or 
the highest bid received for the property other than a bid 
from the eligible covenant holder. It requires that a notice 
of sale and judgment of foreclosure and sale must include 
notice as to the rights of eligible covenant holders. 

As a practical matter, this gives the covenant holder a 
right of fi rst refusal, or the opportunity to make a bid on 
the property to be foreclosed superior to other claimants. 
However, this right does not supersede the right of prior 
claimants. 

Effective date: January 1, 2012.

The amendments apply to trustee’s sales for which 
notice was sent on or after the effective date and to 
affordable housing covenants that are created on or after 
the effective date.

WRITS OF EXECUTION

ORS 18.862, 18.870, 18.906, 18.924

2011 OR LAWS CH 429 (SB 740)

SB 740 requires that a writ of execution contain both 
the legal description and street address, if any, when real 
property is sold by a sheriff pursuant to a writ of execution.

Effective date: January 1, 2012.

The amendments apply to any documents prepared on 
or after the effective date. 

UNIFORM REAL PROPERTY TRANSFER ON DEATH 
ACT

2011 OR LAWS CH 212 (SB 815)

SB 815 authorizes the owner of real property to use 
a transfer on death deed (TODD) to pass real property 
outside of probate at the owner’s death. The bill creates 
a new form of deed transferring title only upon death of 
transferor and only in certain circumstances.

This bill allows a grantor to create additional liens 
against property without consent of transferee, and it 
allows a grantor to revoke the deed by declaration or to 
terminate it by transfer of all or a portion of the property 
to a third party. The bill also requires the TODD to be 
recorded prior to death, and requires that the benefi ciary/
grantee be a named party and not just a class of parties. 
Alternative benefi ciaries may be designated if primary 
ones do not survive the grantor.

The bill allows for the inclusion of the property subject 
to the deed in a probated estate if there are not adequate 
other assets to pay claims and taxes.  Further, the bill allows 
18 months to contest capacity or claim fraud, duress, or 
undue infl uence or to claim an interest in the property in 
a probate proceeding. The bill allows for survivorship 
interests to take priority over TODD grantees. No notice to 
the transferee is required, and a transferee may disclaim all 
or part of the interest.

A transfer to a former spouse is void unless provided 
otherwise upon dissolution of a marriage or domestic 
partnership. Provisions in the law that prohibit inheritance 
are also applied to a TODD. 

If a borrower dies during a foreclosure and a transfer 
on death deed is of record, notice must be given to the 
transferee. 

Effective date: January 1, 2012.

REAL PROPERTY    continued
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EXEMPTING MORTGAGE DOCUMENTS FROM 
DISCLOSURE UNDER PUBLIC RECORDS LAWS

ORS 705.137
2011 OR LAWS CH 350 (HB 2083)

HB 2083 exempts mortgage loan documents obtained 
by the Director of the Department of Consumer and 
Business Services during a mortgage lending examination 
from disclosure for the purposes of ORS 705.137. This 
law has little impact on debtor/creditor practitioners, 
but plaintiffs’ lawyers will now have one less avenue of 
discovery to obtain mortgage loan documents.   

Effective date: June 16, 2011.

TAXATION

SENIOR AND DISABLED PROPERTY TAX DEFERRAL

ORS CH 311

2011 OR LAWS CH 723 (HB 2543)

See Taxation.

LATE EXEMPTION CLAIMS

ORS 307.112, 307.162, 307.166

2011 OR LAWS CH 655 (HB 2546)

See Taxation.

REAL PROPERTY    continued

CONDEMNATION

RIGHTS OF REPURCHASE

ORS 35.385

2011 OR LAWS CH 426 (SB 619)

SB 619 expands the right of an owner subject to 
condemnation to repurchase the property if all or a part of 
it is not used for the intended governmental purpose within 
ten years after its condemnation. This bill applies to owners 
who sell property to the government after a condemnation 
resolution is adopted by a government. The legislation 
exempts ODOT property.

Effective date: June 17, 2011.

The amendments apply to agreements for acquisition by 
a condemner that are entered into on or after the effective 
date.



December 2011 www.osbplf.org – Page 32

IOLTA ACCOUNT REPORTING REQUIREMENTS

2011 OR LAWS CH 304 (SB 380)

Under existing law, all lawyers are required to maintain 
clients’ funds in interest-bearing lawyer trust accounts. 
Lawyers are also required to fi le a certifi cation with the bar 
each year verifying that they are in compliance with IOLTA 
(Interest on Lawyer Trust Accounts) requirements. Since 
2005, this certifi cation requirement has been found in the 
Rules of Professional Conduct. As a consequence of this 
requirement, the bar is required to treat the failure to fi le 
an IOLTA certifi cation as a potential disciplinary violation.

SB 380 permits the bar instead to treat the failure to 
fi le an annual IOLTA certifi cation as an administrative 
violation, similar to how the bar addresses non-payment 
of bar dues. In these cases, a lawyer would be subject to 
an administrative suspension, which can be cured once the 
violation is addressed.  

Effective date:  June 9, 2011.

STATE BAR ORGANIZATION
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TAXATION

INCOME TAX
\

KICKER – CREDIT INSTEAD OF CHECK

ORS 291.349, 291.351, 305.792

2011 OR LAWS CH 299 (HB 3543)

HB 3543 eliminates the requirement, fi rst adopted 
in 1995, that the State return kicker refunds to personal 
income taxpayers in the form of a check. Processing the 
kicker as checks reportedly cost about $900,000 in 2007. 
The credit for personal income taxpayers will be refundable, 
in contrast to the kicker for corporations, which must be 
carried forward if it exceeds tax liability for the year.

Effective date: January 1, 2012.

The change is effective for the 2011-13 biennium, 
meaning that taxpayers will fi rst be affected in late 2013 or 
early 2014 if a kicker is declared for the 2011-13 biennium.

RECONNECT

VARIOUS ORS

2011 OR LAWS CH 7 (SB 301)

SB 301 updates Oregon’s references to the Internal 
Revenue Code (the “Code”) to incorporate federal law 
changes that have occurred since the last reconnect law 
(SB 1016 [2010]).  In general, SB 301 preserves Oregon’s 
“rolling reconnect” law, by which the Code is incorporated 
as in existence and effect “for the tax year of the taxpayer.”  
The effect of rolling reconnect is to automatically 
incorporate future changes that Congress might make, to 
the extent allowed by the Oregon constitution.  

The 2009 Legislature, however, departed from the 
rolling reconnect system with respect to bonus depreciation, 
Section 179 expensing, and cancellation of indebtedness, 
requiring an Oregon addback to income to the extent 
federal law adopted after December 31, 2008, provided a 
more generous deduction with respect to those items. In 
SB 301, the 2011 Legislature has preserved this addback, 
but only for tax years 2009 and 2010. Thus, for tax years 
beginning on or after January 1, 2011, the addbacks are 
eliminated and Oregon returns to full rolling reconnect, 
to the extent allowed by the Oregon constitution. Among 
other federal provisions, SB 301 conforms to federal law 
allowing deductions for health insurance premiums for 
children through age 26.

Effective date: September 29, 2011.

AMNESTY: INSTALLMENT PAYMENT PLANS

2011 OR LAWS CH 17 (SB 305)

The 2009 amnesty program allowed taxpayers to 
pay back taxes by entering into a payment plan with the 
Department of Revenue.  However, the 2009 law required 
all payments to be made no later than May 31, 2011.  SB 
305 allows the Department to extend the schedule for 
repayment upon a showing of good cause.  

Effective date: September 29, 2011.

MANDATORY ELECTRONIC FILING 

ORS CH 314

2011 OR LAWS CH 24 (HB 2071)

HB 2071 allows the Department of Revenue to adopt 
rules requiring electronic fi ling of certain returns if federal 
returns are required to be fi led electronically.  The rules 
will apply to paid tax preparers fi ling personal income 
tax returns and to corporations fi ling corporation excise 
or income tax returns.  The requirement applies to returns 
fi led for tax years beginning on or after January 1, 2011.

Effective date: September 29, 2011.

The amendments apply to tax returns fi led for years 
beginning on or after January 1, 2011.

OFFSET AUTHORITY 

ORS 305.612, 314.840

2011 OR LAWS CH 476 (HB 2550)

Existing law authorizes the Department of Revenue 
to enter into intergovernmental agreements with certain 
federal authorities to allow Oregon to offset federal tax 
refunds against liquidated Oregon tax debt, and vice versa.  
HB 2550 expands that authority so that federal or Oregon 
tax payments may be offset against liquidated federal or 
Oregon debt.  Thus, for example, a state income tax refund 
could be reduced by the amount of a liquidated non-tax debt 
that the taxpayer owes to a federal agency.  The legislative 
history indicates that other existing law prohibits offset 
of certain benefi t payments, including Social Security 
payments and means-tested payments.  

Effective date: September 29, 2011.
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PROPERTY TAX

SENIOR AND DISABLED PROPERTY TAX DEFERRAL 

ORS CH 311

2011 OR LAWS CH 723 (HB 2543)

HB 2543 substantially amends the existing senior and 
disabled property tax deferral, which generally allows a 
qualifying taxpayer to delay paying property taxes, with 
a lower interest rate (6%) than the 16% rate that normally 
applies.  During the deferral period, the taxes are paid to the 
counties from state funds allocated through the Department 
of Revenue.  

HB 2543 imposes a wide range of additional 
requirements for initial and continuing eligibility, including 
recertifi cation of the participant’s income, a ceiling on the 
real market value of the property, and a requirement that 
the participant have lived in the property a certain number 
of years.  The bill converts the interest computation from 
simple interest to compound interest and provides enhanced 
measures for collection of the deferred amount.  

Effective date: September 29, 2011.  

INDUSTRIAL PROPERTY APPEALS  

ORS 305.275, 305.403, 309.100

2011 OR LAWS CH 111 (HB 2478)

Current law allows an industrial property taxpayer to 
elect to appeal an annual assessment either to the county 
Board of Property Tax Appeals (BOPTA) or directly to the 
Oregon Tax Court Magistrate Division.  A decision of the 
BOPTA is appealed to the Magistrate Division.  Starting 
with this year’s annual appeal cycle, HB 2478 eliminates 
the election, requiring all industrial property taxpayers 
to appeal directly to the Magistrate Division. The appeal 
deadline remains December 31. 

Effective date: September 29, 2011.

The amendments apply to appeals for property tax 
years beginning on or after July 1, 2011.

LATE EXEMPTION CLAIMS  

ORS 307.112, 307.162, 307.166

2011 OR LAWS CH 655 (HB 2546)

HB 2546 is the latest in a series of recent relief 
provisions for organizations that failed to fi le an application 

for property tax exemption on time.  Notwithstanding the 
general application deadline of April 1 for the subsequent 
property tax year, the bill allows the taxpayer to fi le an 
application for the fi ve preceding tax years at any time, 
unless the taxpayer has received an omitted property 
notice from the county, in which case the taxpayer may 
apply within 60 days after that notice was mailed.  This 
relief provision applies only if the taxpayer is a fi rst-time 
fi ler or a public entity described in ORS 307.090 (which 
generally will be a municipal corporation holding the 
property pursuant to a lease), or the taxpayer can show 
“good and suffi cient cause” for failure to apply in a timely 
manner.  The bill requires a late fi ling fee that is the greater 
of $200 or one-tenth of one percent of the most recent real 
market value, multiplied by the number of years for which 
exemption is claimed.  

Effective date: September 29, 2011.

The amendments apply to property tax years beginning 
on or after July 1, 2011.

BONA FIDE PURCHASER

ORS 311.405

2011 OR LAWS CH 113 (HB 2570)

ORS 311.405 provides limited protection to a bona 
fi de purchaser from additional taxes on property added to 
the tax roll under the omitted property laws in a calendar 
year after the purchase.  Prior law protected the bona fi de 
purchaser if the purchase occurred anytime during the 
earlier calendar year.  The bill limits that protection; the 
purchaser now must buy the property after the tax roll 
has been certifi ed (generally, October 25). If the purchase 
occurred on or after January 1 but before the tax roll has 
been certifi ed, the additional taxes may become a lien on 
the property.  

Effective date: September 29, 2011.

REPAYMENT OF ADDITIONAL TAXES UPON 
CORRECTIONS OF ERRORS

2011 OR LAWS CH 43 (SB 302)

The 2010 Legislature, in HB 3612, Or Laws 
chapter 36 (2010), provided relief for taxpayers that are 
required to pay additional taxes for prior years due to 
retroactive correction of an error in the roll.  The 2010 law 
allows the additional taxes to be repaid one year at a time, 
starting with the oldest prior year.  The 2010 law applied to 
corrections made on or after May 27, 2010. SB 302 extends 
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the relief retrospectively to corrections made on or after 
May 27, 2008, and before May 27, 2010.  

Effective date: September 29, 2011.

SCOPE OF APPEAL

ORS CH 305

2011 OR LAWS CH 397 (HB 2572)

HB 2572 allows a party to an appeal (typically, the 
county or the Department of Revenue) to ask the tribunal 
to determine the real market value of all property in the 
property tax account, even if the party pursuing the appeal 
(typically, the taxpayer) has placed only a component of 
the property at issue.

Effective date: September 29, 2011.

NOTICES AND COMMUNICATIONS

VARIOUS ORS

2011 OR LAWS CH 204 (HB 3368)

HB 3368 eliminates a number of mailing and publication 
requirements under current law:

● Assessors will no longer be required to mail hard 
copies of forms for annual business personal property tax 
returns to property owners.

● The Department of Revenue is no longer required 
to publish a newspaper notice announcing that it will 
review the central assessment rolls each June 15. (The 
bill retains the existing requirements that the Department 
provide notice to affected taxpayers by mail and that the 
Department conduct the review publicly.)

● Local Boards of Property Tax Appeals are no 
longer required to publish a newspaper notice of the 
commencement of annual review. (The bill retains the 
requirement that notice be posted in six “conspicuous 
locations” in the county.)

● The bill deletes the requirement that counties send 
notices of omitted property by certifi ed or regular mail, and 
substitutes the requirement to use fi rst-class mail.

● The bill deletes the requirement that landowners 
use certifi ed mail to report on the use of specially assessed 
“open space” or “riparian wildlife” lands.

Effective date: September 29, 2011.

OTHER TAXES

OREGON ESTATE TAX

ORS CH 118

2011 OR LAWS CH 526 (HB 2541)

See Estate Planning.

TAX WARRANT PROCEDURES

VARIOUS ORS

2011 OR LAWS CH 389 (HB 3261)

Under current law, a tax collection warrant for income 
or inheritance taxes has two functions: it records the tax 
debt with the county, thus establishing priority of the debt 
for collection purposes, and it directs the sheriff to seize 
and sell assets in order to satisfy the tax debt.  HB 3261 
is intended to separate these two functions, allowing the 
Department of Revenue to record the warrant with the 
county recorder’s offi ce without necessarily also directing 
the sheriff to seize and sell assets. The change is intended to 
facilitate collections because the notice to the taxpayer that 
the warrant is issued often prompts taxpayers to enter into 
payment plans, rendering the seizure of assets unnecessary.  

Effective date:  September 29, 2011.

The amendments apply to warrants issued by the 
Department on or after the effective date.
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TORTS

PERSONAL INJURY PROTECTION BENEFITS

ORS 742.525
2011 OR LAWS CH 707 (SB 372)

ORS 742.525 limits the amount that a provider may 
charge for medical services covered by personal injury 
protection benefi ts to the amount specifi ed in the workers’ 
compensation fee schedule. SB 372 removes ambulance 
services from the requirements of this statute since the 
workers’ compensation fee schedule does not include an 
amount for ambulance services.
 

Effective date: September 1, 2011. 

INSURER DEFENSE OF MALPRACTICE CLAIM

ORS 442.831, 442.837, 677.082
2011 OR LAWS CH 30 (SB 95)

SB 95 requires an insurer to defend a claim of 
malpractice if the claim is based on a disclosure of an 
adverse event by a health care practitioner to a patient or 
patient’s family. In addition, the bill amends ORS 677.082, 
which provides that in any civil action against an individual 
licensed by the Oregon Medical Board, an expression of 
regret or apology made by the provider or on behalf of 
the provider does not constitute an admission of liability. 
SB 95 amends ORS 677.082 to extend the protection in 
civil actions against a health care institution, health care 
facility, or other entity that employs the person or grants 
the person privileges. 

Effective date: May 16, 2011. 

The bill applies only to insurance policies issued or 
renewed on or after the effective date.

PUNITIVE DAMAGES

ORS 31.740
2011 OR LAWS CH 396 (HB 2217)

HB 2217 adds licensed professional counselors and 
licensed marriage and family therapists to the list of 
health practitioners against whom punitive damages may 
not be awarded under ORS 31.740, so long as they are 

appropriately licensed, and so long as the relevant conduct 
falls under the scope of practice for the license.

Effective date: January 1, 2012.

The amendments apply to causes of action that arise on 
or after the effective date.

PUNITIVE DAMAGES 

ORS 31.735
2011 OR LAWS CH 689 (HB 3525)

Under current law, 60% of any award of punitive 
damages is made payable to the Criminal Injuries 
Compensation Account within the Oregon Department 
of Justice. The remaining 40% of the award is payable to 
the prevailing party. HB 3525 reduces the amount payable 
to the prevailing party from 40% to 30%, and makes 
the remaining 10% payable to the “Courthouse Capital 
Improvement Trust Fund.” 

Effective date: August 2, 2011.

The amendments apply to causes of action that arise on 
or after the effective date.

ACTIONS AGAINST PUBLIC EMPLOYEES

ORS 30.265, 65.369
2011 OR LAWS CH 270 (SB 397)

SB 397 was passed in part in response to Clark v. 
OHSU, 343 Or 581(2007), which held that the Oregon 
Tort Claims Act’s elimination of a cause of action against 
public employees or agents (combined with a statutory cap 
on damages against the public body) violated the Remedies 
Clause of the Oregon Constitution.

SB 397 provides that an action based on a tort may be 
brought against an offi cer, employee, or agent of a public 
body if the plaintiff alleges that he or she is entitled to 
damages in excess of any statutory cap permitted against 
public bodies under the Oregon Tort Claims Act. 

Effective date: January 1, 2012.
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IMMUNITY FOR CERTAIN LANDOWNERS

2011 OR LAWS CH 528 (HB 2865)

HB 2865 specifi es that personal injury or property 
damage resulting from use of a public trail may not give 
rise to an action based on negligence against any of the 
following entities:

● A city with a population of 500,000 or more;

● The offi cers, employees, or agents of such a city;

● The owner of any land abutting a public 
easement or unimproved right-of-way over which the 
trail extends; or

● A nonprofi t corporation or its volunteers for the 
construction and maintenance of such a trail in a city of 
500,000 or more.

The bill also permits a smaller city or a county to 
likewise adopt these limits on liability by passing a 
resolution or ordinance enacting them.

Effective date: January 1, 2012.

The bill applies to use of an unimproved right-of-way 
or public easement on or after the effective date.

TORTS    continued



December 2011 www.osbplf.org – Page 38

WORKERS’ COMPENSATION

CERTIFICATION OF MANAGED CARE 
ORGANIZATIONS

ORS 656.260
2011 OR LAWS CH 98 (HB 2093)

HB 2093 amends ORS 656.260, which will now 
require the Workers’ Compensation Division director 
to certify a managed care organization before it will be 
allowed to do any of the following: (1) restrict a worker’s 
choice of health care or medical service providers;
(2) restrict a worker’s access to any category of medical 
service provider; (3) restrict a medical service provider’s 
ability to refer a worker to another provider; (4) require 
preauthorization or precertification to determine 
the necessity of medical services or treatment; or 
(5) restrict treatment provided to a worker by a medical 
service provider to specific treatment guidelines, 
protocols, or standards.

This bill does not apply to (1) a medical service 
provider who refers a worker to another medical service 
provider; (2) the use of an on-site medical service facility 
by the employer to assess the nature or extent of a worker’s 
injury; or (3) treatment or transportation provided by a 
medical service provider to a worker in an emergency or 
trauma situation.

If the director finds that a person has violated the 
new requirements of the bill (ORS 656.260(20)), the 
director may impose a sanction that may include a civil 
penalty not to exceed $2,000 for each violation. If the 
violation is repeated or willful, the director may order the 
person committing the violation to cease and desist from 
making any future communications with injured workers 
or medical service providers or from taking any other 
actions that directly or indirectly affect the delivery of 
medical services provided under this chapter.

Penalties imposed under this subsection are subject to 
enforcement, collection, and review as provided in ORS 
656.735 (4) through (6) and 656.740. Cease-and-desist 
orders issued under this subsection are subject to review under 
ORS 656.740.

Effective date: January 1, 2012.

DELAY OF RECONSIDERATION PROCEEDINGS

ORS 656.268
2011 OR LAWS CH 98 (HB 2094)

Section 1 of HB 2094 amends 
ORS 656.268 to allow the Workers’ Compensation 
Division director to authorize one delay of a 
reconsideration proceeding (of a claim closure) for up to 
45 calendar days, provided that the parties submit their 
request for a delay within the first 18 days following the 
request for reconsideration. The worker shall continue 
to be paid compensation that is otherwise due during the 
period of the delay.

On the next calendar day following the expiration of the 
delay, reconsideration will resume according to the normal 
time line as though the delay had never been granted. 
Reconsideration will resume prior to the expiration of the 
45-day period if a party requests that the director resume 
reconsideration or the parties reach a settlement and 
the director receives a copy of the approved settlement 
documents.

Effective date: January 1, 2012.

The amendments apply to requests for reconsideration 
made on or after the effective date.

COVERAGE FOR LANDSCAPE CONTRACTORS’ 
EMPLOYEES

ORS 671.525, 671.565, 671.610
2011 OR LAWS CH 283 (HB 2157)

HB 2157 fi rst amends ORS 671.565, which governs 
applications for landscape contracting businesses made to 
the State Landscape Contractors Board. The bill applies to 
businesses that are classifi ed as nonexempt independent 
contractors under ORS 671.525 and that are applying for 
or renewing a license. Such applicants must be prepared to 
provide evidence that workers’ compensation coverage is 
in effect when they apply for or renew a license, and that 
coverage is maintained throughout the license period.

The bill contains a similar provision for applicants 
classifi ed as exempt independent contractors under 
ORS 671.525 who contract with worker-leasing companies 
or temporary service providers, as defi ned in ORS 656.850, 
to obtain workers for the landscaping business. Such 
applicants must be prepared to provide evidence that the 
required workers’ compensation coverage is in effect when 
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they apply for or renew a license, and that coverage is 
maintained throughout the license period.

This bill amends ORS 671.610 to allow the Board to 
enforce ORS 671.565 by suspending, revoking, or refusing 
to issue or renew the license of a landscape construction 
contractor if the contractor fails to maintain and provide 
evidence of workers’ compensation coverage.

Effective date: January 1, 2012.

The bill applies to license applications fi led with the 
State Landscape Contractors Board on or after the effective 
date. However, the bill does not require a worker-leasing 
company or temporary service provider to alter any rights 
or duties under a contract entered into prior to that date. 

RECOVERY OF AMOUNTS OWED FOR MEDICAL 
SERVICES IN WORKERS’ COMP CLAIMS

ORS 656.313
2011 OR LAWS CH 80 (SB 173)

 ORS 656.313 currently provides that in a workers’ 
compensation disputed claim settlement, the insurer will 
pay the medical providers directly for up to 50% of the 
amount payable under the workers’ compensation medical 
fee schedule. The statute further allows the medical 
provider to recover the balance of the bill directly from 
the worker. 

SB 173 provides that the provider’s right to recover the 
balance of the bill directly from the worker does not apply 
if the worker agrees to have all of the medical providers’ 
bills paid directly from the proceeds of the claim settlement 
proceeds. 

Effective date: January 1, 2012.

The bill applies to workers’ compensation claim 
settlements entered into on or after the effective date of 
the Act.

WORKERS’ COMPENSATION    continued
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